Court File No. 820/17
ONTARIO

SUPERIOR COURT OF JUSTICE

BETWEEN:
ERIN DAWN CHRISTIANSEN
Plaintiff/Moving Party

- andMETTRUM LTD.
Defendant/Responding Party

PROCEEDING UNDER THE CLASS PROCEEDINGS ACT, 1992

AFFIDAVIT OF J. ADAM DEWAR
(SETTLEMENT APPROVAL & FEE APPROVAL}

I, J. Adam Dewar, of t he City of Toronto, MAKE OATH AND SAY:

1. I am a partner with the law firm of Roy O'Connor LLP ("RO"). RO is, with Wagners
("Wagners"), proposed Class Counsel in this action ("Class Counsel").

I have direct

knowledge of the matters deposed to herein except where indicated to be based on
informat ion and belief and, where so indicated, I verily believe the same to be true. I
swear this affidavit in support of the Plaintiffs motion to approve the proposed
settlement ("Settlement") in this proceeding. Where I use the terms "we" or "us" or
similar such terms in this affidavit, I am referring to the lawyers who act as Class Counsel
in this case.
Introduction & Summary

2. This class action relates to the sale and subsequent r eca ll (the "Recall") of medical
marijuana products that were exposed, or potentially exposed, to one or two unapproved
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pesticides namely, pyrethrins and myclobutanil (the "Recalled Products"). As set out in
the Amended Statement of Claim ("Claim"), neither pesticide was approved for use by
Health Canada on medical marijuana plants. While the products were recalled, the
defendant, Mettrum Ltd. ("Mettrum" or the "Defendant"), only provided refunds for
some of the unused products and it did not refund the purchase price for all of the
Recalled Products to the Class Members.
3. If approved, th is Settlement will refund a significant percentage of the purchase price of
the Recalled Products to the Class Members. The Settlement provides for a total of $6.95
million to be paid by the Defendant. The $6.95 million is an all-inclusive figure and will be
used to compensate the Class Members (effectively refunding some or all of the purchase
price of the Recalled Products) as well as all legal fees, expenses, statutory levies and
taxes. The compensation to the Class Members1 is to be paid automatically without Class
Members having to make an application or otherwise establish their individual claims. If
any Class Member feels that they have suffered any adverse health effects or personal
injury from the use or consumption of the Recalled Products, they can opt-out (or exclude
themselves) from this Class Action and ma intain an individual right to seek damages from
the Defendant.
4. In our view, the Settlement is fair, reasonable and in the best interests of the Class. The
Settlement is the product of the active pursuit of this action and arm's length
negotiations. As discussed in greater detail below, the Settlement provides the Class
Members with as much or more compensation today than they may potentially have

1 See paragraph 46 below for a summary of how individual Class Member compensation is to be calculated.
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received years from now following a contested certification motion, trial, possible
individual damage assessments and the almost inevitable appeals that would follow each
of the foregoing proceedings. In light of the foregoing, we have no hesitation in
recommending the Settlement to the Class Members and to the Court.
5. This affidavit addresses, among other things, the claim, the background facts and events,
factors to be considered on a settlement approval motion, and the factors relevant to
(

Class Counsel's proposed fee.
6. A copy of the proposed Settlement Agreement dated June 16, 2020 ("Settlement
Agreement") is attached to this affidavit as Exhibit "A". For the sake of consistency, this
affidavit adopts the defined terms set out in the Settlement Agreement and the Plaintiff's
Amended Statement of Claim.

My Background & the Experience of Class Counsel
7. I was called to the bar in 2002 and since that time my practice has focused on class action
and commercial litigation.
8. RO's practice is restricted to civil litigation with a focus on class proceedings and
commercial litigation. Counsel at RO have significant experience in appearing as class
counsel for both plaintiffs and defendants in class proceedings, at all levels of Court in
Ontario. In 2013, 2015 and 2017, RO was named t he "Plaintiffs Firm of the Year" by
Benchmark Litigation Canada. Some of RO's notable class actions include: .
a. Quenneville v. VW et al. ("dieselgate" emissions scandal - member of counsel
team that led to multi-billion-dollar settlement arising from VW's emissions
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manipulations)2;
b. Fresco v. C/BC (ongoing unpaid overtime in banking industry action was
commenced in 2007, has been pursued for th e last 13 years and, in 2020, the
plaint iff won summary judgment against the defendant bank)3 ;
c.

Fulawka v Bank of Nova Scotia (unpaid overtime in the banking industry settled in

· 2014 and, following issues with the claims administration process, resettled in
2016)4;
d. Bozsik v. Livingston International Inc. (unpaid overtime in the customs brokerage
industry - settled in 2018)5;
e. Fanti v. Transamerica Life Canada (management fee overcharge settlement - with
investment return aspects ongoing)6;
f.

McCarthy et al. v. The Red Cross Society et al. (Hepatitis C taint ed blood - settled)7;

and
g. Hislop v. Canada (same sex pension benefits - successfully concluded following
trial and appeals to Supreme Court of Canada)8 •
9. David O'Connor and myself are the lawyers at RO primarily responsible for advancing this
action against Mettrum. Copies of our biographies are attached to this affidavit
respectively as Exhibits " B" and "C". As noted above, RO is co-counsel with Wagners.
Raymond F. Wagner, Q.C. is the principal of Wagners. Mr. Wagner was called to the bar
of Nova Scotia and is a leading class action lawyer with national class action experience.
Madeleine Carter and Kate Boyle are also lawyers working in class actions at Wagners.
Copies of the biographies of Raymond Wagner, Madeleine Carter and Kate Boyle of

2 Quenneville v Volkswagen, 2017 ONSC 2448 (Canlll)
3 Fresco v. Canadian Imperial Bank of Commerce, 2020 ONSC 75 (Canlll)
4 Fulawka v. Bank of Nova Scotia, 2014 ONSC 4743 (Canlll } and Fulawka v Bank of Nova Scotia, 2016 ONSC 1576
(Canlll)
5 Bozs/k v. Livingston, 2019 ONSC 5340 (Canlll)
6 Fanti v. Transamerica Life Canada, 2016 ONCA 633 (Can LIi)
7 McCarthy v. Canadian Red Cross Society, 2007 CanLll 21606 (ON SC)
B Canada (Attorney General) v. Hislop, 2007
10 (Canlll)

sec
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Wagners are attached to this affidavit respectively as Exhibits "D", "E(1)" and "E(2)."

Background & Procedural History
10. Mettrum is a Health Canada licensed-producer of marijuana.
11. At the time of the Recall, Mettrum was required to comply with the requirements of the

Access to Cannabis for Medical Purposes Regulations ("ACM PR") in order to sell. medical
marijuana to the public. Under those regulations, Mettrum was only allowed to use
certain approved pesticides in the cultivation and production of its medical marijuana
plants and products.
12. In late 2016, Health Canada discovered that some of Mettrum's medical marijuana
products had been exposed or potentially exposed to pyrethrins. Following that
discovery, the Defendant, under the supervision of Health Canada, voluntarily
commenced the Recall, which ultimately proceeded in four waves.

The Recall was

classified by Health Canada as a Type Ill recall, which is defined as "a situation in which

the use of, or exposure to, a product is not likely to cause any adverse health
consequences." A copy of Health Canada's Recall and Safety Alert regarding the Recall
dated February 7, 2017 is attached to this affidavit as Exhibit "F".
13. The Recall proceeded in four waves. As described below, Wave 1 related to the use or
potential use of a particula r pest icide earlier in the cultivation process (namely,
pyrethrins), while Waves 2, 3 and 4 related to the use or potential use of another pesticide
(namely, myclobutanil). A description of, and related information on, the four waves of
Recall, the pesticides, and the prices paid for the Recalled Products in each wave are set
out below:
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(a)

Wave 1 - Wave 1 of the Recall was carried out because a foliar spray

containing pyrethrins was used on plants in the cultivation or growth of the
underlying plants. The Defendant advised that it did not know that the foliar spray
used on the plants contained pyrethrins because pyrethrins were not listed as one
of the ingredients on the label forthe third-party manufactured foliar spray. Wave
1 commenced on November 2, 2016, and related to marijuana products sold
between September 30, 2014 and October 21, 2016.
Pyrethrins are a natural pest control product derived from chrysanthemum
flowers that are approved for use on organic and conventional crops but are not
authorized for use on food products/crops that are smoked or combusted. It is
important to note that the samples of the Recalled Products in Wave 1 were tested
and no detectable traces of pyrethrins were identified in the actual marijuana
products (that were sold) at all. For clarity, Wave 1 was carried out because the
Defendant could confirm that the foliar spray containing pyrethrins was used at
some point during the cultivation process of the plants from which the marijuana
products were derived - but none of the samples of the actual products sold to
the Class Members tested positive for even trace amounts of pyrethrins.
The Class Members paid a total of $5.375 million for the Wave 1 Recalled Products.
As discussed further below, because not even trace amounts of pest control
products were even detected in the Wave 1 Recalled Products, the Defendant
argues in this litigation that, for various reasons and particularly since none of the
Wave 1 Recalled Products sold were in fact contaminated, consumers got what
they paid for and should not be entitled to any refund or compensation;

{b}

Wave 2 - commenced on December 5, 2016, and related to lots of

products sold in the 120 days prior to December 5, 2016, for which the samples in
the possession of the Defendant tested positive for trace levels of myclobutanil.
Myclobutanil is a fungicide approved for use on food crops (including fruits and
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vegetables), but is not authorized for use on tobacco and marijuana (i.e. products
that can be smoked or combusted);

Wave 3 - commenced on January 7, 2017, and related to lots of products sold in
the 121 to 240 days prior to December 5, 2016, that tested positive for trace levels
of myclobutanil.
The payments Class Members made for Waves 2 and 3 totaled approximately
$1.877 million.

(c}

Wave 4- Wave 4 did not involve any new testing of products (the retained

samples of the products sold). Donald Henderson, the former general counsel of
Mettrum (who swore an affidavit in response to the Plaintiff's certification
motion) testified and explained that Wave 4 was a precautionary measure taken

"in an effort to ensure, in as expeditious a manner as possible, that absolutely no
product derived from plants that had ever come in contact with myclobutanil
remained, Mettrum expanded the recall for a fourth and final time."9
The Wave 4 recall commenced on January 28, 2017, and related to: (a) cannabis
oils produced in any batch of dried cannabis that had previously tested positive
for any trace amounts of myclobutanil; and (b) any products purchased between
January 1, 2016 to March 21, 2016, because some of the plants from which those
products were derived could potentially have been exposed to myclobutanil. It is
accordingly not known whether or what portions of the Wave 4 Recalled Products
would have tested positive for trace levels of myclobutanil.

Mr. Henderson

testified that Mettrum understood that the vast majority of the products would
have tested positive for trace amounts of the pesticide. 10
We understood that, to some extent, the Wave 4 recall was a catch-all and would

9 Affidavit of Donald Douglas Henderson sworn June 29, 2018, paragraphs 63-69.
10 Cross-examination of Donald Douglas Henderson on October 3, 2018, Questions 301-303.
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not necessarily correlate to product that would have tested positive for trace
amounts of myclobutanil.

In the context of the settlement negotiations, the

parties discussed using the percentage of positive test results for trace amounts
of myclobutanil in the other Waves as a proxy for the percentage of products that
may have tested positive for myclobutanil in Wave 4. The Defendant has advised
that 159 lots or batches of oil and dried products were tested for myclobutanil,
and that trace levels of myclobutanil were detected in 29 lots or batches. In other
words, approximately 18.2% of the products tested positive for trace amounts of
myclobutanil.
For settlement purposes, we rounded that percentage up to 20%. We applied that
percentage (20%) to the total amount paid for the Wave 4 products to generate
an estimate for products in Wave 4 that may have tested positive for trace
amounts of myclobutanil. The total price paid for the Wave 4 products was
approximately $5,536,357. Applying the 20% to that total results in an estimated
total price paid for potentially affected product of approximately $1,107,271.
The information set out above regarding prices paid was provided from the records of the
Defendant. The information regarding prices/amounts paid by Class Members (and other
issues of course) was used in the settlement discussions, and factored into our settlement
approach and analysis as discussed further below.
11

14. On March 9, 2017, Health Canada issued a clarification", a copy of which is attached to
this affidavit as Exhibit 11G", regarding the risks arising from the use of the unapproved
pesticides at issue in this action. According to Health Canada's clarification:

"Health Canada has already outlined many of the known health risks of cannabis
use, including risks from inhalation. However, recent media reports about these
recalls have suggested that there was a significantly increased risk to the health of
Canadians who inhaled the recalled cannabis products, due to the release of
hydrogen cyanide.
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Here are the facts. When the cannabis plant is combusted, a number of compounds
are produced, including very low amounts of hydrogen cyanide. Health Canada's
analysis of the recalled cannabis products show that the trace levels of
myclobutanil that were present would have produced a negligible amount of
additional hydrogen cyanide upon combustion, in comparison to the levels already
produced by marijuana alone. Specifically, the level of cyanide from the burning of
myclobutanil found on the cannabis samples is more than 1000 times Jess than the
cyanide in cannabis smoke alone, and is 500 times below the acceptable level
established by the U.S. National Institute for Occupational Safety and Health. As
such, the risk of serious adverse health consequences resulting from the inhalation
of combusted myclobutanil in the recalled cannabis products was determined by
Health Canada to be low.
... Health Canada's enforcement response considered the low health risk posed by
the trace amounts of unauthorized pesticides detected and took into account the
companies' full cooperation with the Department during the recall process and
subsequent investigations ...
While the risk of harm to Canadians was low in these recent cases, Health Canada
has engaged all 39 licensed producers to ensure that they understand the federal
regulatory requirements around authorized pesticide use, and that a repeat of the
situation that Jed to these recalls is unacceptable ...
Health Canada would like to assure Canadians that had there been any evidence
to show that a licensed producer had acted with indifference or recklessness and
engaged in activities that put the health or safety of Canadians in danger, the
Department would have responded with appropriate enforcement actions,
including licence suspension or revocation ..." (emphasis added].
Retainer of Class Counsel

by the Plaintiff

15. The proposed Representative Plaintiff, Erin Christiansen, contacted RO in early 2017 after
seeing news coverage of the Recall. Ms. Christiansen advised us that she was concerned
about Mettrum's conduct and disappointed that they had denied her request for a
refund. Ms. Christiansen retained RO and instructed us to launch this proceeding. A copy
of the retainer agreement between Ms. Christiansen and RO, dated March 2, 2017, is
attached to this affidavit as Exhibit "H".
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16. The Statement of Claim was issued on March 6, 2017, and was amended on March 17,
2017. A copy of the Claim is attached to this affidavit as Exhibit "I". The Claim is framed
in breach of contract, negligent misrepresentation, breach of Ontario's Consumer

Protection Act and Sale of Goods Act (as well as equivalent or similar legislation in other
provinces), breach of the Competition Act, negligence and unjust enrichment.
17. The focus of the Plaintiff's claim, certification record and proposed common issues was
always on the Class Members' economic losses, which were essentially the purchase price
paid for the Recalled Products. At a general level, the Plaintiff was alleging that the Class
Members paid for medical marijuana that was not contaminated with unauthorized
pesticides and, given the contamination, they did not get what they paid for. Although
the claim raised certain issues related to health and injury, this class proceeding did not
seek to certify any common issue for any alleged or perceived negative health effects or
personal injuries. The reasons for focusing on the Class Members' economic damages
and not their perceived personal injuries are discussed further below at paragraph 66.
18. Shortly after the Claim was issued, a proposed class action was commenced by Wagners
in Halifax, Nova Scotia in respect of the same subject matter, namely Partington v.

Mettrum Ltd. et al., Halifax Court File No. 461301. RO and Wagners subsequently agreed
to work together as co-counsel to prosecute this action in Ontario. The Partington action
has been held in abeyance pending the resolution of this action. As set out at paragraph
45(b) of the Settlement Agreement, the Partington action will be dismissed if the
Settlement is approved.
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Preparation for Hearing of the Certification Motion

19. The Honourable Justice Salmers was appointed as the Class Action Case Management
Judge.
20. The Plaintiff served her certification motion record on May 4, 2018, consisting of: i) the
Affidavit of Erin Christiansen, setting out how and why she meets the criteria to serve as
Representative Plaintiff; ii) an affidavit from Class Counsel setting out the background to
this action based on publicly available information; and iii) an affidavit from a putative
Class Member summarizing his experience with Mettrum.
21. The Defendant served its responding certification motion record on July 5, 2018,
consisting of: i) an affidavit of Mettrum's former General Counsel, Donald Henderson,
summarizing, among other things, the history of the Recall; and ii) the Affidavit of Dr.
Keith R. Solomon, a toxicologist addressing, among other things, the potential risk (if any)
the Recalled Products posed to the Class Members.
22. The Plaintiff served a reply affidavit in July of 2018. The cross-examination of Mettrum's
affiants proceeded on October 3, 2018. The Defendant did not cross-examine the
Plaintiff. The Defendant provided answers to undertakings in several tranches between
October 24, 2018 and October 30, 2018.
23. Copies of all parties' certification records and certification facto will be available at the
hearing of the settlement approval motion.
Related Actions Issued Against Additional Defendants

24. Following the cross-examinations and the review of the Defendant's answers to
undertakings, it became apparent that other corporations related to Mettrum may have
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been involved in the cultivation, production and/or processing of some of the Recalled
Products. Out of an abundance of caution, the Plaintiff then issued two additional
proposed class actions against those related corporations (namely Christiansen v.
Mettrum Ltd., Starseed Medicinal Inc., Mettrum (Bennett North) Ltd. and Agripharm
Corp.; Court File No.: CV-18-00003105-00CP; and Christiansen v. Mettrum Health Corp.,
(now Spectrum Health Corp.); Court File No.:CV-18-00003400-00CP (collectively, the
"Related Actions")). Copies of the foregoing statements of claim are attached respectively
to this affidavit as Exhibits "J" and "K". The Related Actions sought the same damages as
those sought in this Action. The Related Actions simply named additional Defendants
who, as noted above, may have had some responsibility or role in the cultivation,
production and/or processing of some of the same Recalled Products. As set out at
paragraph 45(b) of the Settlement Agreement, these Related Actions will be dismissed if
the Settlement is approved.
Mediation & Settlement Negotiations
25. The certification motion was scheduled or expected to proceed during the week of
November 26, 2018.
26. Following the exchange of certification facta and on the eve of the week of the argument
of the certification motion, the Defendant raised the possibility of attending a mediation.
The parties subsequently agreed to attend a mediation before Mr. Derry Millar. Mr. Millar
is a very senior member of Ontario's litigation bar.

He is an experienced and well-

respected mediator. The certification motion scheduled for the week of November 26th
was adjourned to allow that mediation to proceed.
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27. The parties exchanged mediation briefs. The Plaintiff travelled from Thunder Bay to
Toronto to be prepared for and to attend the mediation. While the parties and counsel
attended before Mr. Millar for a number of hours on December 13, 2018, the mediation
did not result in a settlement at that time. While the outcome of the December 13 th
mediation was discouraging, the parties discussed attending before Mr. Millar in January
of 2019 for a potential second round of mediation. As the date for the second round of
mediation approached, it did not appear that the parties were remotely close in their
settlement positions or demands, and the parties agreed to cancel that proposed second
round of mediation. With the mediation cancelled, we immediately returned to the
litigation/certification track. The Plaintiff secured May 13, 2019, as the next available
date for a contested certification motion.
28. Following the rescheduling of the certification motion, and while Class Counsel was
pressing forward toward that motion, there were subsequent and further discussions
with the Defendant about potential settlement. While of the view that the certification
may inevitably have to be argued, Class Counsel did meet with Defence Counsel and, at
least once, with the Defendant's executives to explore settlement possibilities. Counsel
also engaged in other numerous discussions, email exchanges and telephone calls. The
upcoming date for the certification hearing focused the efforts of the parties, provided
some pressure and an effective deadline to reach a settlement.
29. The parties gradually narrowed the issues between them and a final agreement in
principle to settle this action was reached on May 7, 2019, approximately 6 days before
the hearing of the certification motion.
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30. Without waiving settlement privilege, I note that the negotiations from 2018 and into
2019 were intense and, on a number of occasions, broke down and appeared to be lost
as the parties were simply too far apart. Over the course of the negotiations, Class
Counsel were eventually able to secure the $6.95 million payment, which was well above
the Defendant's initial offer. It is my belief that the Defendant was not prepared to pay
any more than $6.95 million. The $6.95 million was well into the Plaintiff's reasonable
range of settlement - indeed, in my view, the $6.95 million amount was an excellent
result for the Class Members. Details of the proposed settlement and Class Counsel's
reasons for recommending the settlement are discussed below.
31. By letter dated May 8, 2019, a copy of which is attached to this affidavit as Exhibit "L",
Class Counsel advised Justice Salmers that an agreement in principle had been reached
and that the certification dates could be released. The hearing of the settlement approval
motion was scheduled to proceed on February 7, 2020.
Approval of Settlement by Provincial Health Insurers

32. After reaching the agreement in principle, the parties turned to drafting the formal
settlement agreement. An issue regarding the theoretical subrogated claims of Provincial
Health Insurers took longer to resolve than anticipated. As the Defendant required a
release of any potential personal injury claims, the Plaintiff sought the approval of OHIP
and other Provincial Health Insurers (collectively, the "PHls") who may have had a
theoretical subrogated claim under their respective provincial health insurance
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statutes. 11 The hearing of the settlement approval motion was adjourned to allow the
Plaintiff to seek the approval of the various PH ls.
33. Between November 2019 and June 2020, Class Counsel worked to obtain the consent of
the various PH ls to this Settlement, including to the terms of the release. By mid-May of
2020, most of the PH ls had confirmed their approval and, as such, the parties attended
before Justice Salmers on May 15, 2020, to address how notice of the Settlement would
be provided to the Class and to reschedule the hearing of the settlement approval motion.
A copy ofJustice Salmers' endorsement regarding the proposed notice to the Class, dated
May 15, 2020, is attached to this affidavit as Exhibit "M".
34. On June 25, 2020, the last of the PHls advised Class Counsel of their approval of the
Settlement, including the terms of the release. A copy of Class Counsel's letter to Justice
Salmers dated July 28, 2020, confirming that all PHls have approved the Settlement,
including the terms of the release, is attached to this affidavit as Exhibit "N".
35. On September 15, 2020, Class Counsel and Defence Counsel attended before Justice
Salmers to further address, among other things, how the Settlement approval hearing
could best proceed given the current COVID-19 pandemic and to revise the notice of the
proposed settlement to the Class Members accordingly. A copy of Justice Salmers'
endorsement dated September 15, 2020, regarding the hearing of the approval motion
and notice to the Class is attached to this affidavit as Exhibit "O".

11 I understand that while specific provisions vary, PH ls are generally entitled to recover their health care costs in
personal injury actions from the at-fault defendant. In Ontario for example, OHi P's right to subrogate is conferred
by sections 30 through 36 of the Health Insurance Act. That act established OHi P's entitlement to be reimbursed for
hospital and medical costs incurred in treating injured persons involved in accidents caused by another.
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The Certification Requirements Have Been Met

36. It is a term of the Settlement Agreement that, if this Settlement is approved, the
Defendant will consent to the certification of this action as a class proceeding.
37. Despite that consent, the Plaintiff must still establish that this action is appropriate for
certification for settlement purposes. As the Courts in Ontario have consistently held, the
test for certification for settlement purposes is not as onerous or rigorous, or as strictly
· applied or required, as it would be in the context of a contested certification hearing. 12
38. The following section of this affidavit briefly addresses the certification requirements.
39. As set out above, the Plaintiff has already filed an extensive certification record relating
to and supporting the prerequisites for certification as set out in section 5(1) of the Class

Proceedings Act. In short, the Plaintiff asserts that the certification requirements have
been satisfied as follows:
a. S(l)(a) - Cause of Action - the Plaintiff's Claim discloses well known causes of
action (that have often been accepted and certified in class actions) framed in
breach of contract, breach of the Sale of Goods Act, misrepresentation, breach of
the Consumer Protection Act, breach of the Competition Act, negligence, and
unjust enrichment;
b. S(l)(b) - Class Definition - the Class is defined as anyone who purchased the
Recalled Products between September 2014 and November 2016. The Class is
clearly defined and the members of the Class are known from the records of the
Defendant;
c.

S(l)(c)-Common Issues- for the purpose of this Settlement only, the parties have

12 See, for example, Makris v. Endo International PLC, 2020 ONSC 3930 (Canlll), at para 33; Kings Auto ltd. v. Torstar
Corporation, 2018 ONSC 2451 (Canlll), at para 18; Cass v. WesternOne Inc., 2018 ONSC 4794 (Canlll), at para 46; and Corless
KPMG LLP, 2008 Canlll 39784 (ON SC), at para 30.

v.
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agreed to the following common issue:

Did Mettrum breach its contracts with the Class Members by selling the
Recalled Products to the Class and/or misrepresent to the Class Members
that its medical marijuana products conformed to all relevant Health
Canada requirements?
d. S(l)(d) - Preferable Procedure - a single class proceeding is clearly the preferable
procedure to determine the common issues on behalf of the Class Members
rather than 20,000 individual small claims or simplified rules actions. No viable
alternative procedure has been identified;
e. S(l)(e) - Representative Plaintiff - As previously conceded by Mettrum, Ms.
Christiansen is a suitable Representative Plaintiff. Ms. Christiansen has no conflict
of interest with the Class Members.

SETTLEMENT APPROVAL CONSIDERATIONS

40. The next section of this affidavit addresses the relevant considerations or factors that our
Courts generally consider when determining whether a proposed settlement is fair and
reasonable and should be approved, namely:
a. the likelihood of recovery or success;
b. the proposed settlement terms and conditions;
c.

the amount and nature of evidence disclosed or obtained in the litigation;

d. the recommendations and experience of class counsel;
e. the future expense and likely duration of the litigation;
f.

the number of objectors and responses received from Class Members to date;

g. the presence of arms-length bargaining and the absence of collusion;
h. the dynamics of the settlement negotiations; and,

i.

the nature of the communications between class counsel and the plaintiff.
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A.

The Likelihood of Recovery or Success

41. The likelihood of recovery or success (or what could be expected at a trial) in this
proceeding is discussed in the sections below, including under the heading "Experience &
Recommendations of Class Counsel". In short, Class Counsel are of the view that the
benefits of the Settlement outweigh the risks of proceeding to a contested certification
motion and subsequent trial, and that the benefits of this proposed Settlement equal or
more likely exceed what could potentially be the quantum of damages awarded to the
Class.
B.

Proposed Settlement Terms & Conditions

42. In this section of my affidavit, I summarize the key terms and conditions of the Settlement
and explain how they benefit the Class Members.
43. As set out in the Settlement Agreement, Mettrum and the Plaintiff have agreed to settle
this Class Action for a total, all-inclusive payment of $6.95 million ("Settlement Fund").
The Settlement Fund will cover all compensation to the Class Members for all damages
arising from their purchase and use of the Recalled Products as well as all legal fees and
related disbursements (including taxes), the costs of administration and distribution of
the Settlement Fund to the Class Members, and a 10% statutory levy (as discussed further
below) payable to the Class Proceedings Fund ("CPF").
44. In exchange for its $6.95 million payment, the Defendant will receive a full release of all
claims and potential claims that Class Members may have against it for any sort of alleged
or perceived damages in respect of the Recalled Products.

Such alleged or perceived

damages will, as noted above, include any adverse health effects which were alleged or
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could have been alleged in the Action.
45. The compensation paid to Class Members will be paid from the amount of money
remaining after deducting the Court-approved legal fees and disbursements (including
taxes) as well as the costs of administering and distributing the money to Class Members,
from the Settlement Fund.
46. The distribution to Class Members aims to return:
a. 100% of the purchase price for any Recalled Products that tested positive for trace
levels of myclobutanil (Waves 2 and 3) - in other words, 100% of the price paid
for products that actually tested positive for the presence of unauthorized
pesticides (albeit trace amounts);
b. 20% (or possibly more - as discussed further below) of the purchase price for
Recalled Products where the plants were exposed to pyrethrins during the
cultivation phase, but where there were no detectable levels of pyrethrins in the
samples of the products (Wave 1). The twenty (20) percent figure was adopted or
used for Wave 1 Recalled Products because, among other things, it is a level that
recognizes that the products in question did not test positive for even trace levels
of pyrethrins and takes into account the defence argument that Class Members
received what they paid for. The 20% still represents a level of real (non-nominal)
compensation or partial reimbursement for these products.

The 20% is also

consistent with the level of compensation for Wave 4 (as noted below); and
c.

20% (or possibly more - as discussed further below) of the purchase price paid for
the Wave 4 Recalled Products. As explained above, 20% is the (rounded up)
percentage of Wave 4 products that were estimated as products that may have
tested positive for trace amounts of myclobutanil.
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No Opt-Out Threshold

47. It is important to note that there is no opt-out threshold under the terms of the
Settlement. That is, no matter how many putative Class Members elect to opt-out of the
Settlement, the Defendant will still be required to fund the full amount of the $6.95
million Settlement Fund. In various other class action settlements, there is a limit on the
number of opt-outs and, if that limit is reached, the defendant can terminate the
settlement - that is not the case here.
Payment of Compensation

48. If approved by the Court, the Settlement will be paid out or distributed to Class Members
in two stages. The first stage payments will be based (as set out above) on 100% of the
purchase price paid by each Class Member for the Recalled Products involved in Waves 2
and 3, and 20% of the purchase price paid by each Class Member for the Recalled Products
involved in Waves 1 and 4. If and to the extent that funds remain one year after the first
stage (e.g. if certain cheques from the first stage are not cashed by some Class Members),
the remaining funds will be used in phase two to make further payments in respect of
Waves 1 and 4 - in other words, the remaining funds will in effect be used in phase two
to top-up the 20% compensation for the purchase price paid for the products in Waves 1
and 4.
49. The payments to any Class Member will be reduced by any refund of any purchase price
already provided to that particular Class Member by Mettrum.
50. Given administration expenses, if any payment to a Class Member totals less than $25.00,
that payment will not be made to the Class Member and will instead remain in Trust with
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the Settlement Administrator. Any funds remaining after stages one and two above will
be paid to a charity (namely, the Centre for Addiction and Mental Health Foundation).
Compensation will be Paid Automatically

51. Another key feature is the ease by which Class Members will be paid their compensation.
If this Settlement is approved, Class Members will not have to make a claim or application
to receive compensation. Compensation payments will be calculated based on a review
of Mettrum's records.

Class Members will receive a letter or letters explaining the

calculation of their entitlement to compensation for each stage and a corresponding
cheque for the total amount of their compensation. Other class action settlements can
involve Class Members making individual claims before any funds are distributed to them
- that is not the case here.
Administration of the Settlement

52. If this Settlement is approved by the Court, the Costs of the administration of this
Settlement are to be deducted from the Settlement Fund. This is a standard approach in
class actions. Class Counsel designed the structure of the Settlement, in part, to minimize
administrative expenses and maximize the compensation that can be distributed to the
Class Members. Administrative tasks include: i) the delivery of notice to the Class; ii) the
calculation of Class Member compensation; and iii) the delivery of compensation to the
Class.
53. After reviewing a number of proposals, Class Counsel has retained

RicePoint

Administration Inc. ("RicePoint") to act as the Administrator of this Settlement. Ricepoint
is an experienced class action administrator and has been retained in many class action

21

settlements in Ontario.

Class Counsel has experience working with RicePoint as

administrator on other concluded and ongoing files and are of the opinion that Rice Point
is a reputable and experienced administrator.
54. I am advised by Michael Mooney, Senior VP, Class Actions at RicePoint, that he estimates
that administration expenses should total less than $300,000.00. In our experience, that
is a reasonable estimate for such expenses.
C.

The Amount & Nature of Evidence & Investigation

55. In this section of my affidavit I discuss the nature and extent of the factual investigation
conducted by Class Counsel to date.
56. The nature and extent of factual investigation varies from case to case depending on the
nature of the case, and the specific allegations or issues being considered. The nature
and extent of the factual investigation of the purchase price paid for the Recalled
Products, the members of the Class and the prices paid for the Recalled Products was not
necessarily complicated, as that information was readily available from the Defendant.
The investigation of other issues relating to the pesticides and related issues was more
nuanced and involved.
57. In our view, more than a sufficient level of information was disclosed or otherwise
obtained through the public record, as well as the certification, mediation and settlement
processes to allow us to recommend the Settlement to the Court and the Class Members.
58. As set out above, the parties exchanged an extensive factual record leading up to the
certification motion and the Plaintiff cross-examined both of the Defendant's affiants.
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59. Moreover, as part of the settlement negotiations, the Defendant disclosed information
that included the total revenue received for each wave of the Recall as well as a
breakdown of the Recalled Products (i.e. whether the they related to dried cannabis or
oil products) sold in each wave. As noted, Class Counsel used that information to, among
other things, estimate a reasonable range of the Class Members' likely economic damages
as well as a reasonable range for a settlement in this proceeding.
60. In addition to the foregoing, in or about September of 2017, Class Counsel made a

Freedom of Information Act ("FOIA") request to Health Canada for documents relating to
the Recall. After more than two years and a complaint by Class Counsel to the office of
the Privacy Commissioner, the Government of Canada delivered its response to the FOIA
request on May 13, 2020. The Government of Canada disclosed several thousand pages
of documents that included, among other things, internal Health Canada memoranda,
testing results and correspondence with the Defendant. Class Counsel has reviewed the
foregoing material and found that it largely confirms the positions taken by the Defendant
in this action.
61. Moreover, while this action focused primarily on economic damage, we did conduct
investigation into issues relating to personal injuries. RO consulted with a number of
experts including toxicologists, chemists and regulatory affairs experts about the matters
at issue in this proceeding. In the course of those discussions, we were advised by a
toxicologist associated with a major Canadian University that, according to the existing
scientific literature, the pesticides at issue in this proceeding and at the amounts detected
on the Recalled Products are not the likely cause of various effects anecdotally reported
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to our firm by some of the Class Members. That toxicologist opined that symptoms
referred to by Class Members had previously been identified in the literature as
symptoms resulting from marijuana use generally, and thus that causative proof that the
pesticides, and not the marijuana itself, caused various symptoms would be very
challenging. That toxicology expert further opined that any particular reaction by any
person may more likely be caused by the THC level in the particular cannabis product
consumed and the THC and CBD ratio in the product, rather than related to any exposure
to unapproved pesticides.
62. In any event, even if a Class Member feels that he/she did suffer some adverse health
effect from the consumption of any Recalled Product, he/she can opt-out of this Class
Action and can then decide whether to commence a claim against the Defendant.
63. For clarity, any Class Member who does not opt-out and takes part in the proposed
settlement (if this Court approves it), will be deemed to have released all claims including those for adverse health effects - against the Defendant (and its related parties,
agents and representatives, etc).
D.

Experience & Recommendations of Class Counsel

64. The experience of Class Counsel is summarized at paragraphs 8 through 11 above.
65. Class Counsel believe that the Settlement is fair and reasonable, and indeed an excellent
result, for the following reasons:
a. the primary focus of this Class Action was to obtain some reasonable refund
(partial or full) of the purchase price paid for the Recalled Products. This
Settlement provides that Class Members will receive compensation toward the

24

purchase price of the Recalled Products from the Defendant at the percentages of
the purchase price outlined above;
b. refunds will be made without requiring Class Members to take any additional
steps or incur any additional expenses;
c.

the settlement amount and distribution take into consideration various facts,
including:
i. no pesticides were detected in the Wave 1 Recalled Products and, among
other things and as noted, the Defendant could have argued at trial that
Class Members got exactly the product that they contracted for (i.e. a
product without even trace amount of pesticides);
ii. pyrethrins are authorized for use on food products that are not smoked or
combusted and any concerns about pyrethrins are, to our understanding,
dramatically less than those associated with myclobutanil;
iii. for Waves 2 through 4, Health Canada subsequently advised or clarified
that the level of cyanide from the burning of the trace amounts of
myclobutanil found in samples was 500 times below the acceptable level
established by the U.S. National Institute for Occupational Safety and
Health. Again, the Defendant could argue at trial that marijuana products
that would generate 500 times less cyanide than the acceptable level when
smoked would have provided Class Members with the product that they
bargained for;

iv. many of the Recalled Products (as noted further below) were not in the
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form of dried cannabis and were rather in the form of ingestible oils, which
are not supposed to be smoked or combusted - accordingly, any oil
product containing even trace amounts of myclobutanil were not intended
to be smoked or combusted, which is required to release cyanide;

v. a reasonable estimate of the Wave 4 Recalled Products that may have
tested positive for trace amounts of myclobutanil is 20% (as noted above);

vi. The $6.95 million Settlement Fund (even taking into account all proposed
fees and expenses) will be more than adequate to pay out the phase 1
distributions set out above. The total amount required to reimburse Class
Members for 20% of the total purchase price of Waves 1 and 4 and 100%
of Waves 2 and 3 under phase one of the proposed distribution protocol is
$3,912,367, broken down as follows:

100% of Waves 2 and 3 - $1.877 million
plus 20% of Wave 1 - $1.075 million (20% of $5.375 million)
plus 20% of Wave 4 - $1.107 million (20% of $5.536 million)
less total refunds already paid - $146,633

Total = $3,912,367

When the $6.95 million fund is reduced by the amounts sought for
disbursements, fees and taxes and the maximum amount estimated for
administrative expenses (the details of the amounts for which are set out
in more detail later in this affidavit), the net balance available is
$4,275,535.63, calculated as follows:
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Total Fund

$6,950,000

Less:
(a) disbursements (incl taxes)
(b) fees
(c) taxes/HST on fees
(d) est'd (max) admin expenses
Net Available

$27,858.34
$2,076,642.50
$269,963.53
$300,000

$4,275,535.63

The $4,275,535.63 net balance available exceeds the $3,912,367 amount
required for phase one of the distribution by $363,168.63 ($4,275,535.63
- $3,912,367 = $363,168.63).

vii. The aforesaid $363,168.63 excess will be available for phase two
distribution to Class Members to top-up the payments towards the
purchase prices of Waves 1 and 4. If any Class Members opt-out or do not
cash cheques from phase one, the excess available to top-up payments to
Class Members for Waves 1 and 4 will be even higher than $363,168.63.
viii. Class Counsel also note that many Class Members have already (outside
this proposed settlement) taken advantage of the product credits for
subsequent purchases made available by Mettrum to those who
purchased the Recalled Products. The Defendant has advised that those
credits totaled approximately $880,000.

In other words, many Class

Members have also received other benefits.
ix. At a trial, the Defendant would inevitably argue that even the level of the
figures above (namely, the 100% refunds for Waves 2 and 3, and the 20%
refunds for Waves 1 and 4) were not appropriate and should be reduced
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(potentially to zero). For example, if the Defendant was able to argue
successfully that Wave 1 products did not have even trace amounts of
pyrethrins, a court might not find liability and, even if it did, may not award
any damages (and not the $1.075 million referred to above).

If the

Defendant argued successfully that a full refund for Waves 2 and 3 was not
appropriate because (as the Defendant would argue) Class Members did
get some benefit from the products in question and the trace amounts of
myclobutanil were hundreds of times below any concerning level, much
of, if not all of, the $1.877 million referred to above for Waves 2 and 3
could be lost.
d. Based on the experience of Class Counsel, all settlements, of course, involve some
element of compromise and litigants should not reasonably expect to recover
100% of their purported damages (although some Class Members may recover
100% of their damages depending on which wave of Recalled Products they
purchased). The Settlement provides Class Members with a remedy that is likely
as good or better than that they could reasonably hope to achieve after a
successful judgment on the common issues. This Settlement avoids the risks
associated with proceeding to trial;
e. even if the Plaintiff is successful at a trial of the common issues, there is no
guarantee that an aggregate assessment of damages would be awarded by the
trial judge or that each individual Class Member would attempt to establish
his/her purported damages at an individual damage assessment;
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f.

the law in this area is unsettled. The production and sale of marijuana (for medical
or recreational purposes) has only relatively recently been legalized in Canada and
precedents by which to judge the Defendant's conduct are largely unknown. While
Class Counsel strongly believed in the factual and legal foundation of this case,
there is uncertainty about what direction the Court would take when presented
with all of the facts and arguments at trial;

g. putting cash compensation into the hands of Class Member today outweighs the
risks of further years of delays, risks and unknown results, and a potential
unfavourable finding, if the case had otherwise proceeded to a contested
certification motion and, if such motion was successful, a contested trial. Based
on our experience, that process could easily take, including appeals, 5 or more
years to complete. If approved, this Settlement with Mettrum will remove that
kind of delay and procedural risk, and provide more timely and meaningful
compensation;
h. the Class Members are relatively vulnerable. As set out above, this action involves
the sale of medical marijuana and all of the Class Members were prescribed the
Recalled Products to treat pre-existing medical conditions and will benefit from
the refunds payable under the Settlement. The Class Members will not need to
do anything to self-identify or make a claim - they will simply receive a cheque;
and,

i.

a number of the Class Members are of limited financial means. As set out in the
extract from Mettrum's application form attached to this affidavit as Exhibit "P",
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Mettrum offered a discount to Class Members receiving social assistance. These
individuals will almost certainly benefit from receiving compensation now, rather
than waiting for possibly less or no compensation several years from now.
66. As set out above, this Class Action did not seek to certify any common issues for any
alleged or perceived personal injuries. As noted above, any putative Class Members wh.o
believe that they were somehow injured (in a transitory or any other way) by the Recalled
Products can opt out of this proceeding. There are several reasons why the Plaintiff did
not seek to certify any common issues relating to personal injury damages, including the
following:
a. In our experience, it is difficult in Ontario to certify common issues that seek to
address what defendants inevitably argue are idiosyncratic personal injuries;
b. RO did receive some anecdotal reports from some Class Members advising of a
number of alleged largely transitory effects (e.g. headaches, nausea, etc.) that
some Class Members: (i) felt could possibly have occurred at or around the same
time that they were consuming the Recalled Products; or (ii) felt in their subjective
(and lay) view were somehow linked to the consumption of the Recalled Products.
However, to the best of our knowledge, none of the putative Class Members with
whom we have had contact, including the Plaintiff13, have received a medical
professional diagnosis linking their transitory symptoms to consuming the
Recalled Products. It is important to note that, as set out above, we understand

13 I was advised by a representative of Ontario's Ministry of Health that Ms. Christiansen's hospitalization was
related to swollen lymph nodes indicating an infection. Experts have indicated to us that such an infection would
not seem to relate to the consumption of marijuana or relate to pesticides used in the cultivation of marijuana.
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that various reported effects by some Class Members (e.g. nausea, headache,
breathing issues) are largely indistinguishable from the effects of simply
consuming marijuana generally. It is also important to note that the majority of
those subjective personal reports do not make a clear or unequivocal temporal
connection between the time that the alleged effects or symptoms occurred and
the consumption of the Recalled Products;
c.

as set out above, not all of the Recalled Products, and by extension not all of the
Class Members, were necessarily exposed to even trace amounts of the
unapproved pesticides at issue in this proceeding;

d. as noted above, samples of the Recalled Products in Wave 1 were tested and no
detectable traces of pyrethrins were identified at all. The Wave 1 Recall was
carried out because the Defendant could confirm that the foliar spray was used
on certain plants earlier in the cultivation process;
e. only trace levels of myclobutanil, vastly below any level considered harmful to
human health, were detected in samples from the lots of the Wave 2 and 3
Recalled Products;
f.

as described above, Wave 4 did not involve any new testing of samples. It is
accordingly not known whether or what portions of the Wave 4 Recalled Products
would have tested positive for trace levels of myclobutanil. In other words, Class
Members who consumed products from Wave 4 may have some real difficulty
establishing that that product contained any unauthorized pesticides;

g. the Defendant adduced evidence that there was no causative link between health
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complaints and the use of the Recalled Products. The Health Canada clarification
from March 2017, quoted from above, advised that the trace levels of
myclobutanil found in any Recalled Products would have produced when burned
(smoking dried marijuana) only a tiny fraction (1/1000) of the hydrogen cyanide
produced when smoking marijuana generally.

It is also noteworthy that

approximately 60% of Waves 2 and 3 were comprised of oil products (not dried
cannabis), while 40% of Wave 4 was comprised of oil products (not dried
cannabis). Oil products (as sold at the time of the Recall) were intended solely for
ingestion and are generally not smoked, further reducing the risk of exposure to
hydrogen cyanide from the combustion of product containing myclobutanil. A
chart setting out the dollar value of each wave in terms of the breakdown of oil
versus dried product is attached as Exhibit "Q" hereto.
h. The Defendant adduced, among other things, reports from Dr. Keith Solomon
providing background information on myclobutanil and pyrethrins, the toxicity of
hydrogen cyanide and a risk assessment.

The expert reports of Dr. Solomon

indicated that there was no real risk or exposure to consumers from the ingestion
of the Recalled Products, as discussed immediately below;

i.

For all exposure scenarios relating to myclobutanil, including the worst-case
assumption of ingestion (10 grams of cannabis per day), Dr. Solomon opined that
exposures were all less than the acceptable daily intakes (ADI). Dr. Solomon
concluded that all risks are considered de minimis and indicated that adverse
effects arising from myclobutanil identified on the Recalled Products are unlikely,
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even from a lifetime of exposure;
j.

Regarding pyrethrins, Dr. Solomon confirmed that there were no measurable
concentrations of pyrethrins in the cannabis products in question (Wave 1), and
while it was not possible to provide an accurate numerical estimate of risk, "[e]ven

if a worst case is assumed, the risks are de minimis. If smoked, the pyrethrins would

be destroyed by the elevated temperatures of combustion, and there would be no
exposures. Thus, the risk from exposure to pyrethrins via smoking is essentially
zero." At cross-examination, Dr. Solomon testified that the risk associated with
salt on your food is greater than the risk from ingesting the Wave 1 Recalled
Products. We also noted that pyrethrins are derived from organic compounds and
are in fact authorized for use on certain food products like fruit and vegetables;
and,
k. there is also the practical consideration that it may be very difficult to prove some
general causative link between, for example, pyrethrins and some of the
anecdotal symptoms described to us. Further, even if it was possible to prove
some general potential causative link, the legal requirement to prove specific
causation for any individual would be, as we were advised, very challenging in this
case, given Class Members' pre-existing health issues and given that the side
effects informally reported by proposed Class Members (e.g. nausea, headache,
dizziness) were temporary, and the same as the side effects of consuming
marijuana.
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E.

Future Likely Duration of the Litigation

67. If this Settlement is not approved it could easily take, based on our experience, five
years to bring this action to an adjudicated resolution on the merits. In fact, given
appeals and other procedural steps, a longer timeframe is well within the realm of
possibility even with Class Counsel doing its utmost to push this case to a resolution.
68. If the Settlement is not approved the following steps would likely have to be completed
before Class Members receive any compensation:
a. the hearing of a certification motion;
b. depending on the result of the certification motion, a motion for leave to appeal
or an appeal from that decision could follow. I note that in some cases, such as
where a cause of action is struck but the action is certified in part, simultaneous
motions for leave to appeal to the Divisional Court and an appeal as of right to the
Court of Appeal are possible. Such was the result in the Fanti case referred to
above;
c. the resolution of any appeal from the certification decision;
d. the exchange of affidavits of documents and the completion of examinations for
discovery;
e. the resolution of any motions arising from the discovery process and any appeals
therefrom;
f.

the exchange of expert reports;

g. a common issues trial or motion for summary judgement on the common issues;
h. possible appeals from the common issues trial or summary judgment motion on
the common issues;

i.

depending on the nature of the certified common issues, a procedure may be set
for the determination of non-common or individual issues (potentially including
individual claims and damage assessments); and

j.

resolution of such individual claims and damage assessments.

34

69. Class Counsel's estimate as to the possible duration of this litigation is supported by our
experience. By way of illustrative example, the Fresco v. C/BC unpaid overtime class
action referred to above was launched in 2007. Certification was bitterly contested and
denied at first instance in 2009. After certification was allowed by the Court of Appeal in
2012, the defendant sought leave to the Supreme Court of Canada. Since that leave
application was denied, the Plaintiff vigorously pursued a summary judgment motion,
but only received judgment on the common issues in a decision released in March of
2020. Despite winning summary judgment on the common issues, issues relating to the
Class Members' damages are still to be resolved and the defendant has already
appealed the liability decision made against it.
70. I note the duration of this litigation could be affected by the current COVID-19
pandemic. Given current worsening conditions, scheduling a hearing, crossexaminations or even a meeting could, as the pandemic unfolds, become even more
difficult in the future.
71. As to the likely future expense of this litigation, I note that Class Counsel have already
incurred fees in excess of $1 million, as further described below. While difficult to predict,
I estimate that millions more in fees and disbursements could be required to bring this
action to a resolution for the Class Members.
F.

Objectors & Other Class Member Responses

72. On October 5, 2020, Justice Salmers approved the Notice of Settlement Approval Hearing
("Notice"). Attached to this affidavit as Exhibit "R" is a copy of the Order approving the
Notice of Settlement Approval Hearing. The Notice was delivered to the Class Members
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by email and regular mail and posted to Class Counsel's websites on October 16, 2020.
73. As of the date of this affidavit, Class Counsel have received no objections to the
Settlement.
74. In addition to the foregoing, we have received approximately 250 phone calls and emails
from Class Members in response to the Notice. Of those calls and messages, only four
individuals have expressed an intention to opt-out of this proceeding.
75. While no submissions from Class Members have yet been received, Class Counsel will file
any Class Member submissions, supporting or objecting to the settlement, in advance of
the hearing of the Approval Motion.
G.

The Presence of Arms-Length Bargaining & Dynamics of the Settlement Negotiations

76. The dynamics of the settlement negotiations are set out above at paragraphs 27
through 33 of this affidavit.
77. As set out above, the Settlement is the product of an extensive series of armslength and hard-fought negotiations. There can be no question that each side
zealously advanced the interests of their clients and that the parties did not collude
to reach the Settlement.
78. As set out above, the negotiations ultimately resulted in the Defendant
substantially increasing its initial unacceptable offer to the agreed upon $6.95
million Settlement Fund. The total value of the Settlement Fund is well into the
Plaintiff's reasonable range of settlement and represents a significant percentage
of the Class Members' possible damages (and potentially more than may have been
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secured even if liability was found by a court). Class Counsel is of the view that the
maximum settlement amount was extracted from the Defendant.
H.

Communications with the Plaintiff

79. Class Counsel consulted Ms. Christiansen throughout this litigation. Both David O'Connor
and myself provided the Plaintiff with numerous updates on the status of the action.
Moreover, we sought out Ms. Christiansen's input and confirmed her instructions on
every major decision in this proceeding as required.

COUNSEL FEES AND DISBURSEMENTS
80. In the next section of this affidavit, I address the factors often considered on a class action
fee approval motion, namely:
a. the Complexity of the Case;
b. the Degree of Risk;
c.

the Monetary Value & Importance of the Matters to the Class;

d. the Competence of Class Counsel;
e. the Results Achieved;
f.

the Expectations of the Plaintiff and Class Members regarding Class Counsel's Fee;
and,

g. the Opportunity Cost to Class Counsel.
Many of these factors have been addressed (at least in part) above but are addressed
again below if and as necessary.
A. Complexity of This Case

81. This class action was factually and legally complex. To the best of our knowledge, this is
the first class action in Canada arising from a medical marijuana producer's failure to
follow Health Canada regulations to be resolved (and successfully so).
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82. The medical marijuana industry in Canada is a new and evolving industry and there is a
limited amount of information available about the consequences of the Defendant's
actions and the presence of even trace amounts of the pesticides in question. Among
other things, we were required to review a number of detailed expert reports addressing
areas of toxicology and biochemistry that are well outside an average person's day-to-day
experience. We were also required to conduct considerable research into the complex
regulatory regime that governs the cultivation, testing, marketing, and sale of medical
marijuana in Canada.
B. Degree of Risk

83. Class proceedings are inherently risky. The level of risk increases in novel actions or
matters of first instance (such as this one).
84. Class Counsel have taken on some of the most difficult cases, both large and small, with
an uncertain outcome because the issues were compelling to us. While Class Counsel
have achieved successes in some class proceedings, we have also experienced some real
and costly defeats. For example:
a. RO was counsel on Larcade v. The Province of Ontario - regarding access to
"special needs agreements" for thousands of profoundly disabled children whose
parents were allegedly practically compelled to surrender custody of their
disabled child to the Province. Certification was initially denied by Justice Cullity,
then was subsequently certified by the Divisional Court, but that certification
order was later overturned by the Court of Appeal 14;
b. RO was counsel on Williams v. AGC et al- a proposed class action arising from the
second wave of the SARS epidemic that resisted a motion to strike before being

14 L. (A) v. Ontario (1996) 83 O.R. 3d 512.
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struck by the Court of Appeal for Ontario 15;
c.

RO was co-counsel on McCracken v. CNR - an unpaid overtime class action
regarding the alleged misclassification of CNR workers. The action was initially
certified by Justice Perell but later overturned by the Court of Appeal. Class
Counsel invested millions in unrecovered fees and disbursements 16; and,

d. In Monckton v. Canadian Business College, RO acted for a class of dental hygiene
students (many of whom earned less than $30,000/year) in an action where it was ·
alleged that the students were enrolled in a dental hygiene program (at a cost of
approximately $16,000-$17,000) without being advised that they would not
automatically be entitled to write a dental hygienist certification exam. Although
the case was small and was not expected by RO to generate any significant fee
payments, RO took the case on and prosecuted it vigorously. RO incurred over
$512,500 in time and disbursements before a favourable settlement for the class
was reached. In approving the settlement, the Court noted that RO "should be
commended for taking on this small class action". The fees requested and
awarded by the Court in that case were less than $50,000 17 .
85. Our co-counsel, Wagners, have experienced some costly class action defeats as well.
Wagners was part of the counsel team in the Sydney Tar Ponds class action, MacQueen
v. Sydney Steel Corp., 18 where they spent several years ~eeking compensation for
individuals whose properties had been contaminated with a wide variety of toxic
industrial waste. Following the dismissal of that class proceeding by the Nova Scotia Court
of Appeal, Wagners and their co-counsel were required to pay approximately $240,000 to
satisfy part of the defendants' cost award in that case, with the total costs award

15 Williams v. Canada (Attorney General) (2009} 95 O.R. 3d 401.
16 McCracken v. Canadian National Railway Company, 2012, ONCA 797 (Canlll}.
17 Moncton v. C.B.S. Interactive Multimedia Inc. (2012} O.J. No. 4344 (SCJ}.
18 MacQueen v. Sydney Steel Corp., 2013 NSCA 143.
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amounting to $740,000. The foregoing was on top of the millions of dollars of fees and
disbursements already invested in that proceeding. A copy of a media release dated
January 22, 2015, titled "Tar Ponds Cost Award to be Paid by Law Firms and Third Party
Financing Company" is attached to this affidavit as Exhibit "S".
86. In this case, Class Counsel undertook a relatively high degree of risk against the Defendant
(particularly when that risk is viewed against the size of the case). The Defendant is
represented by a leading full-service national law firm that counts some of Canada's best
counsel among its lawyers. The resistance mounted by the Defendant was detailed,
thoughtful and sophisticated.
87. In addition to the risks identified at paragraphs 68 through 74 above, serious risks taken
by Class Counsel in advancing this action include:
a. Certification Risk - there was some risk that this action would not be certified as
a class proceeding or, if certified, overturned on appeal. The Defendant had
prepared and served a factum resisting certification and contesting its certifiability
and the very underlying basis for the action;
b. Risk of Litigation on the Merits - even if successful on certification, the Plaintiff
still faced an uncertain case on the merits. As set out above, given the questions
regarding whether or not the Recalled Products were even exposed to
unapproved pesticides at more than trace levels (if at all), the Defendant could
have successfully argued that any risk was de minimis and that no refund would
be warranted because the Class got what it paid for. Alternatively, the Defendant
could have argued (as indeed it was) that in complying with Health Canada's
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directions provided during the Recall, it had entirely fulfilled its legal obligations
to the Class Members. There were also a number of other arguments available to
the Defendant to resist both certification and liability on the merits;
c.

Risk of Individual Assessments- as set out above, even if this action was.certified
as class proceeding, there was no guarantee that the Court would order an
aggregate assessment of damages. Under those circumstances, it may have been
difficult and costly for some individual Class Members to establish if their products
actually contained unauthorized pesticides and thus their individual entitlement
to damages, and even more difficult for Class Counsel to collect its contingency
fee from such individual awards; and

d. Hours/Work Required to Date - Class Counsel invested almost 3 years of time into
this case. It carried significant fees for years. The Settlement in this case was not
achieved in one or two hours, but took more than 1,890 hours from professionals
to achieve. A summary of Class Counsel's hours invested to date is set out below
at paragraph 101.
C. The Monetary Value & Importance of the Matter to the Class
88. This action was of significant importance to the Plaintiff and the Class for the following
financial and personal reasons:
a. Financial Reasons - unlike many class proceedings where the monetary value of
individual claims can be miniscule (e.g. credit card or gas bill overcharges
amounting to pennies or a few dollars, etc.), the individual compensation payable
under the Settlement for many of the Class Members will be much more
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significant. Depending on the amount and nature of Recalled Products purchased,
compensation will range from $25.01 into the hundreds or thousands of dollars
per Class Member. That amount of money may be quite significant, especially in
the current circumstances, to many Class Members;
b. Personal Reasons - as set out above, the Recalled Products were marketed and
sold to the Class Members as a treatment to alleviate the symptoms of preexisting health conditions. While the Defendant adduced evidence raising meritsbased questions about the risk posed by the Recalled Products, the comparatively
vulnerable Class Members were still advised that they had or may have consumed
a marijuana product that may have come from plants on which one of two
unauthorized pesticides were used. The foregoing would be of concern to any
consumer, but would pose a heightened concern to the Class Members (who were
prescribed medical marijuana for underlying health reasons). This settlement
should represent some compensation for those concerns.
D. Competence of Class Counsel

89. Class counsel are nationally recognized leaders in Class Proceedings. Our expertise and
experience were brought to bear in this novel and complex case and this case generally
benefited from our experience in this specialized area of practice. We expect that our
efforts to drive this case forward and our reputation as effective class action counsel
assisted significantly in achieving this settlement.
E. Results Achieved

90. In our view, this Settlement is an excellent result for the Class. Class Members will receive
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a material refund of the purchase price of their Recalled Products without having to make
an individual application or provide support for any kind of individual assessment. As set
out in detail above, the Class Members should receive as much or more compensation
through the Settlement than they could reasonably expect at the end of a contested trial.
F.

Expectations of the Class as to the Amount of the Fees

91. Ms. Christiansen fully expected that, in the event this action was successful, Class Counsel
would be well-compensated for our work and taking on the real risks. Ms. Christiansen's
retainer agreement provides for a 30% contingency fee for a successful outcome in this
case. I have reviewed the affidavit of Erin Christiansen sworn INSERT DATE and note that
the Representative Plaintiff supports our Class Counsel fee request. I can confirm that we
explained the retainer agreement and our 30% fee to Ms. Christiansen. She asked us
questions on various issues, and understood and agreed with the terms of the retainer.
92. Pursuant to the notice or notification process regarding this Settlement, the Class was
advised that Class Counsel will be paid only in the event this action is successful and that
we would be seeking a 30% contingency fee. As of the date of this affidavit, no Class
Members have indicated that they oppose Class Counsel's fee request. Any responses
received from the Class Members regarding Class Counsel's requested fee will, of course,
be filed with the Court in due course.
G. Opportunity Cost to Class Counsel

93. As noted below, Class Counsel incurred more than 1,890 hours of time amounting to more
than $1 million in prospective fees to bring this Settlement before the Court. That is a
serious investment of time and money for any firm and a particularly serious investment
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for the litigation boutiques that comprise Class Counsel. Time and resources risked on
this case represent time and resources that could not be invested in either conventional
paying files or other class proceedings.

Fee Sought

94. As set out in the Plaintiff's Retainer Agreement (Exhibit H to this affidavit), Class Counsel
would only be paid its fees and disbursements upon the successful resolution of the
action. Success is defined as either a final judgment on the common issues in favour of
some or all Class Members, or a court-approved settlement that benefits one or more
Class Members.
95. The Retainer Agreement further provided that, subject to the approval of the Court, Class
Counsel would be entitled to a fee of 30% of any amounts recovered by the Class or any
judgment, order, report on a reference or settlement, and that the Counsel Fee shall be
calculated after all disbursements incurred by Class Counsel have been deducted.
96. I note that the Retainer Agreement only provides for a percentage based contingency fee.
In our experience, this structure best aligns the interests of the Class and Class Counsel
and maximizes the incentive to achieve the highest possible settlement on behalf of the
Class. In structuring the Retainer Agreement that way, we were further guided by the
numerous class action fee approval decisions in Ontario (and elsewhere) holding that a
percentage based contingency fee up to 33% will be held as presumptively reasonable
and enforceable. Various cases and judges in Ontario have approved a 30% contingency
fee in the context of class action settlements. A sample list of cases in Ontario approving
a 30% (or more) is attached hereto as Exhibit "T".
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Total Fee Requested

97. The following sets out Class Counsel's fee request:
Total Settlement Fund:
Minus disbursements:

$6,950,000
$27,858.34
$6,922,141.66

Multiplied by 30% Fee

$2,076,642.50

+ HST on 30% Fee

$269,963.53

TOTAL FEE & HST:

Straight Time Incurred to date

98. While Class Counsel's Retainer Agreement with Ms. Christiansen provides that Class
Counsel will be paid a percentage of the Class Members' recovery, some courts have
reviewed the time incurred on a class proceeding to confirm that the requested fee is
reasonable when compared to what multiplier is implicit in the fee requested as
compared to the actual docketed time/fees. In this case, RO and Wagners have incurred,
as of the date of this affidavit, more than 1,890 hours in time and fees (without taxes)
totaling $1,092,562.
99. The tasks performed by Class Counsel include:
a. factual and documentary research (including the results of the FOIA request) and
otherwise conducting research into science and technical issues underlying this
action;

b. interviewing the Plaintiff and drafting her Claim and affidavit in support of
certification;
c.

interviewing dozens of potential witnesses and drafting an affidavit from a Class
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Member in support of certification;
d. speaking to a number of potential experts in a number of fields including
toxicology, biochemistry and regulatory affairs;
e. reviewing the Defendant's certification record;
f.

preparing for and conducting cross-examinations of the Defendant's affiants;

g.

researching and drafting the Related Claims;

h. preparing for and attending the mediation;

i.

preparing for and conducting the negotiations;

j.

communicating with hundreds of the putative Class Members;

k.

communicating with and obtaining the agreement to the Settlement from the
PHls;

I.

drafting the Settlement Agreement and preparing material for settlement
approval;

m. drafting the Notice and Notice Program;
n. attending various case management meetings; and,
o. retaining and overseeing the Settlement Administrator.

100. I note that Class Counsel will incur additional time to implement the Settlement if it is
approved. Based on my experience, I estimate that Class Counsel will incur an additional
$150,000 in fees to implement the Settlement. Additional tasks include arguing the approval
motion and, if the Settlement is approved, responding to Class Member enquiries, and
overseeing the administration of the Settlement.
101. If this estimated future time or fees of $150,000 is added to the actual time incurred
to date ($1,092,562), the fees incurred will total $1,242,562. When $1,242,562 is compared
to the 30% contingency fee ($2,076,642.50), it generates an implicit multiplier of
approximately 1.65 which is generally considered to be a relatively modest multiplier in class

46

actions.
Disbursements Incurred to Date

102. As set out above, Class Counsel incurred disbursements, inclusive of taxes, totaling
$27,858.34 in this action. A more qetailed list of the disbursements incurred in this action
are set out in Exhibit "U" attached hereto. I note that a relatively low level of disbursements
was incurred in this matter as, among other things, a number of the potential experts that
we consulted decided not to render an account or bill for their services and advice, in part,
because their advice was clear or obvious to them.

Class Proceedings Fund Levy

103. The Plaintiff was approved for funding by the CPF. As this action resulted in settlement
in favour of the Class, the CPF is, pursuant to s. 10(1) of 0. Reg. 771/92, entitled to the
repayment of its funded disbursements and 10 percent of the amount of the award or
. settlement funds payable to the Class Members. An extract from the Fund's website
illustrating how its levy is to be calculated is attached to this affidavit as Exhibit "V".

Request for an Honorarium

104. I note that while a number of individuals contacted us about the Recall, many of them
would not even consider serving as Representative Plaintiff. Individuals were concerned
about, among other things, publicly admitting to marijuana use or exposing their underlying
health conditions that led them to take medical marijuana in the first place. Ms. Christiansen
was the only person who was courageous enough to volunteer and stand as Representative
Plaintiff and without her efforts there would have been no class action or Settlement.
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105. I note that Ms. Christiansen has spent a considerable amount of time and effort in
carrying out her role as Representative Plaintiff. In our view, Ms. Christiansen has shown an
unusual level of personal courage and diligence in her role as Representative Plaintiff. Ms.
Christiansen is certainly a genuine and vigorous plaintiff who provided real time, input, and
instructions throughout the course of this proceeding.

Her efforts are all the more

noteworthy because she is a person with a disability.
106. Ms. Christiansen has, among other things, exposed her personal medical history and
other sensitive personal information to the public to carry out her role as Representative
Plaintiff. Moreover, Ms. Christiansen publicly admitted to using marijuana which, even in the
medical context, is a controversial and sensitive topic. Marijuana is, among other things, still
illegal in a number of foreign jurisdictions and Ms. Christiansen's decision to serve as
Representative Plaintiff exposes her to a number of potential negative consequences in
those jurisdictions.
107. Class Counsel recommends that an honorarium of $10,000 be approved to Ms.
Christiansen to recognize her efforts in this case.

Sworn before me at the
City of Toronto
;-ff\
Thiscr day of
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J. Adam Dewar

Commissioner for taking affidavits etc.
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This is Exhibit "A" referred to in the
affidavit of J. Adam Dewar sworn
before me, this 9th day of December,

2020

~
A Commissioner for Taking Affidavits.

CHRISTIANSEN V METTRUM LTD. - MEDICAL MARIJUANA CLASS ACTION
SETTLEMENT AGREEMENT
Between:

ERIN CHA.ISTIANSEN
(hereinafter "Plaintiff')

and
METTRUM LTD.
{hereinafter "Mettrum")

WHEREAS Mettrum is a licensed medical marijuana producer that, in November 2016, began
what subsequently became a tQtal of four waves of recall of various lots of medical marijuana
products that had been exposed to or potentially exposed to, or the plants from which the
products were derived had been exposed to or potentially exposed to, pyrethrlns or
myclobutanU. Pyrethrins and mydobutanil are pesticides which were not authori2ed for use on
marijuana pfants. Wave l of the recall r~lated to the use of a third-party foliar spray containing
pyrethrins, while Waves 21 3 and 4 related to the presence or the potential presence of trace
amounts of myclobutanil. The recalled medical marijuana products had orfginally been sold at
various times between September 30, 2.014 and December 2, 2016.

ANO WHEREAS the Defendant was advised by Health Canada that a third-party spray used by
Mettrum (to, according to Mettrum, dean leaves and Improve overall plant health during the

,~c~
1.c.

vegetative stage of growth (before the flowering stage) contained pyrethrins. Mettrum has
advised that this ingredient was not disclosed on the label for the spray or any other material
provided by the manufacturer and distributor. Samples from the lots oft he products were tested
and no detectable traces of pyrethrins (which is a natural pest control product derived from
chrysanthemum flowers that is approved for use on organic and conventional (non-marijuana}
crops) were found In the Wave 1 .recaUed products (or any other recalled products). The Wave 1

recall was instituted because of the use of the foliar spray on the plants from which the products

were derived.
AND WHEREAS mydobutanil is a fungicide approved for use on food crops, but is not authorized
for use on tobacco and marijuana {products that can be smoked). Trace levels of myclobutanil
were detected in samples from the lots of the Wave 2 and 3 recalled products. Wave 4 did not
itwolve any new testing of sampfes from lotsi and consisted of: (a) cannabis oil products produced

from any batch of dried cannabis that had previousty tested positive for trace amounts of
myclobutanil; and (b) any products purchased between January 1, 2016 to March 21, 2016
because of the potential exposure to myclobutanil for some of the plants from which those

products were derived.

ANO WHEREAS a proposed class action was commented on March 6, 2017 by the Plaintiff In
respect of the use or exposure to the unauthorized pesticides, namely Christiansen v. Mettrum
Ltd. bearing Ontario Superior Court File No. 820/17.

AND WHEREAS, and shortly thereafter, another proposed class action was commenced in
Halifax, Nova Scotia, In respect of the same subject matter, namely Partington v. Mettrum Ltd. et_

al., Halifax Court File No. 461301.
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AND WHEREAS the proposed class action in Halifax, Nova Scotia has been held in abeyance
pending a resolution of the proposed class action commenced in Ontario.

AND WHEREAS all Waves of the recall were classified by Health Canada as a Level Ill recall, which
is classified by Health Canada as a situation in which the use of, or exposure to, a product is not
likely to cause any adverse health consequences.

Health Canada subsequently issued a

clarification on March 9, 2017 relating to myclobutanil and cannabis, which read in part as

follows:

Recently, two licensed producers undertook voluntary recalls after it was found that they
had used unauthorized pesticides; including myclobutanil.
The regulations are clear - licensed producers ore responsible for ensuring that their
products comply with the regulations. Under the ACMPR, licensed producers are permitted
to use only the 14 pestici'des that are currently approved for use on cannabis under
the Pest Control Products Act. The use of any other pesticides, at any stage of cannabis
production; is prohibited.
Health Canada has already outlined many of the known health risks of cannabis use,
including risks from inhalation. However, recent media reports about these recalls have
suggested that there was a significantly increased risk to the health of Canadians who
inhaled the recalled cannabis products, due to the release of hydrogen cyanide.
Here are the facts. When the cannabis plant is combusted, a number of compounds are
produced, including very low amounts of hydrogen cyanide. Health Canada's analysis of
the recalled cannabis products show that the trace levels of myclobutanil that were
present would have produced a negligible amount of additional hydrogen cyanide upon
combustion, in comparison to the levels already produced by marijuana alone. Specifically,
the level of cyanide from the burning of myclobutanil found on the cannabis samples is
more than 1000 times less than the cyanide in cannabis smoke alone) and is 500 times
below the acceptable level established by the U.S. National Institute for Occupational
Safety and Health. As such, the rjskofserious adverse health consequences resulting from
the inhalation of combusted myclobutanil in the recalled cannabis products was
determined by Health Canada to be low.
In each of these instances) Health Canada moved quickly to verify that compromised
products were removed from the market and that clients of the licensed producers were

contacted. Health Canada's enforcement response considered the low health risk posed
by the trace amounts of unauthorized pesticides detected and took into account the
companies' full cooperation with the Department during the recall process and
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subsequent investigations. To help ensure adherence to the Good Production Practices,
Health Canada added new terms and conditions to the licenses of the affected producers
requiring testing for unauthorized pestic;des.

While the risk of harm ta Canadians was low in these recent cases, Health Canada has
engaged all 39 licensed producers to ensure that they understand the federal regulatory
requireme11ts around authorized pestle/de use, and that a repeat of the situation that led
to these recalls is unacceptable. Health Canada has already announced that it wi/1 begin
random unannounced testing of cannabis and cannabis products from 1/censedproducers
to verify the overall state of compliance. The Department wi/J undertake additional
measures, as required, co:nsistent with its evidence and risk-based approach to
regulation.

AND WHEREAS the Parties exchanged affidavit materials relating to the Plaintiffs motion to

certify this Action as a dass proceeding.
ANO WHEREAS, as part of such materials, Mettrum commissioned and delivered two expert
reports from Dr. Keith Solomon, a toxicologist at the University of Guelph. His reports related, in

part, to the health effects of consuming pyrethrins. In one of his expert reports, Dr. Solomon
noted that, among other things, "the risk from exposure to pyrethrins via smoking is essentially
zero" and, regarding ingestion, that, even In a worst case, "the risks are de minimis" and nearly

200 times below the Ministry of Environment's acceptable daily intake.
ANO WHEREAS Dr. Solomon's expert reports also addressed, in part, the health effects of

consuming myclobutanil. In one of his expert reports1 Or. Solomon noted that the risks posed

by

the myclobutanil detected in Mettrum's products were de minimis and "the adverse effects are
unlikely, even from a lifetime of exposure."

AND WHEREAS the Parties conducted cross-examinations in respect of the Plaintiff's motion tp

certify this Action as a class proceeding.

lWfG ~
0.C.

4

AND WHEREAS the Plaintiff learned or understood from the information elicited during the eras$·
examinations that other Mettrum related (or formerly related) corporations were or may have
been involved in the cultivation, processing and/or manufacturing phases of some of the recalled
products, and the Plaintiff commenced similar actions against those other Mettrum corporations
(i.e., the Related Actions, as deffned below).

ANO WHEREAS on the eve of the 2018 certiffcatfon hearing, the Parties agreed to adjourn the
motion to engage Jn a mediation fn December 2018 which was unsuccessful. While preparing for
the rescheduled certification hearing.. the Parties engaged in a further series of arms-length

negotiations and meetings that eventually resulted in the Parties agreeing, subject to the
approval of the Court and certain other terms and conditions; to settle this action for Mettrum
paying the all-inclusive sum of $6,950,000.00 (CDN),

AND WHEREAS the Parties wish to resolve and settle all matters at issue between them which
were raised, or which could reasonably have been raised in respect of the Recall and/or Recalled

Products, in the Proceedings (as defined below}, including but not flmited to all past, present and
future claims of the Class Members (as defined below) in any way arising out of or relating to the

cultivation, production, manufacturing, processing, sale, purchase, use, consumption1 ingestion
and Inhalation of the Recalled Products {as defined below).

ANO WHEREAS the Plaintiff and Class Counsel have concluded that this Settlement Agreement
provides substantial benefits to Class Members and is fair, reasonable and in the best interests

of Class Members based on the analysis of the facts and applicable law, taking into account,
among other things, the risks and uncertainties associated with protracted litigation proceedings,
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as well as the fair, cost~effective and assured method provided in this Settlement Agreement of

resolving the daims of Class Members.

AND WHEREAS Mettrum has similarly concluded that this Settlement Agreement is desirable in
order to avoid the time, expense and risk of defending the Proceedings and to resolve finally and

completely the claims of the Class Members.
ANO WHEREAS the Parties understand and acknowledge that this Settlement Agreement,
including the Schedules hereto, must be approved by the Ontario Superior Court of Justice and

incorporated into a final Order approving the Settlement Agreement in a form to be agreed upon

by the Parties, acting reasonably.
NOW THEREFORE in consideration of the covenants, agreements and releases set forth herein
and for other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the Parties agree as follows:
DEFINITIONS
1. The following terms used in thl.s Settlement Agreement have the meanings specified below.

Terms used in the- singular shall be deemed to include the plural, and vice verso, where
appropriate:
a. "Action" means the within action, Christiansen v. Mettrum Ltd. bearing Ontario
Superfor Court File No. 820/17 and commenced at the court sitting at Oshawa.

b. "Admiriistration Expenses" means all fees, disbursements, expenses, costs, ta>tes
and any other amounts incurred or payable by the Plaintiff, Class Counsel or
otherwise for the approval, ihlplementation and operation of this Settlement
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Agreement, including the costs of the Settlement Administrator and notices, but
excluding Class Counsel Fees and Class Counsel Disbursements,

c. "Class" means anyone who purchased the Recalled Products.
d. #Class Action Case Management Judge" means the Judge assigned by Court to
oversee the within Action.

e. "Class Counsel" means Roy O'Connor LLP and Wagners Law Firm.
f.

"Class Counsel Dfsbursements" means the disbursements and applicable taxes
incurred by Class Counsel in the prosecution of the Action.

g. "Class Counsel Fees" means the fees of Class Counsel, and any applicable taxes or
charges thereon.
h. "Class Member" means a member of the putative Class.
i.

"CPF" means the Class Proceedings Fund created pursuant to Section 59.1 of the
law Society Act and administered by the Class Proceedings Committee of the Law
Foundation of Ontario.

j.

"CPF Levy" means a levy from the Settlement Amount equal to the amount of

financial support paid to the Plaintiff by the CPF plus 10% of the balance of the
Settlement Amount {net of Class Counsel Disbursements, Class Counsel Fees, and
Ad ministration Expenses) to which the CPF is entltled pursuant to Ontario
Regulation 771/92 after it approved the Plaintiff for financial support in 2016.
k. "Court" means the Ontario Superior Court of Justice or the Supreme Court of Nava
Scotia, as applicable.
I.

"Defendants" means all defendants tci the Proceedings.

1~c~
t.~'

7

m. "Effective Date" means the date following which (1) a Final Order from the Court
approving this Settlement Agreement has been granted and (2) the required
dismissals of the NS Actfon and the Related Actions have been granted, and all
appeal periods have expired.
n. "Execution Date" meatis the date this Settlement Agreement is executed by the

Parties as set out below.
o. ''Final Order'' means a final order, judgment or equivalent decree entered by the

Court approving this Settlement Agreement in accordance with Its terms, once the
time to appeal such order has expired without any appeal being taken, if an appeal
lies, or if the order is appealed, once there has been affirmation of the order upon
a final disposition of all appeals.

p. "Mettrum" means the Defendant, Mettrum Ltd.

q.
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Mettrum's Counsel1' means Bennett Jones LLP.

r. "Net Settlement Amount" means the amount of the Settlement Fund available for
distribution to the Class Members following the deduction (as approved by the
Court} of Class

Counsel's Fees, Class Counsel Disbursements, CPF levy,

Administration Expenses, ta>ces and Plaintiff's Honorarium (if any as may be

approved by the Court).
s. "Notice of Settlement Approval Hearing" means the notice to be approved by the
Court and provided to the Class that summarizes this Settlement Agreement and
the process by which the Parties will seek its approval.
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t. "NS Action" means the proposed class action Partington v. Mettrum Ltd. et al.,
Halifax Court File No. 461301.

u. "Opt-Out" means all persons who opt out of the Class In a timely manner in the
form to be approved by the Court.

v. "Parties'' means the Plaintiff and Mettrum Ltd.

w.

"Payment Date" means, absent any agreement by the Defendant to do so earlier,

a day that is no later than fifteen (15) days following the Effective Date of this
agreement; on which Mettrum shall pay the agreed upon settlement amount of

$6;950,000.00 into the designated Trust Account.
x. "Plaintiff" means the Representative Plaintiff, Erin Christiansen.

y. "Plaintiff's Honorarium" means the amount, if any, approved by the Court to
acknowledge the role played by the Plaintiff in this Action to be paid from the
Settlement Fund.
z. "Person" means any legal or natural person and includes but is not limited to
individuals, corporations, sole proprietorships, general or Hmited partnerships,
limited liability partnerships, limited liability companies, trusts, joint ventures,
associations and estates.
aa. "Proceedings" means the Action, the NS Action and the Related Actions.

bb. "Recall" lor "Recalls") means the four waves of voluntary Health Canada Type Ill
recall initiated by Mettrum beginning on November 2, 2016 following the
discovery that certain lots of Mettrum medical marijuana products had been
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exposed to or potentially exposed to pest control products not authorized for use
oh cannabis plants.

cc. "Recalled Products" means all of the Mettrum products subject to the Recall.
dd. ~'Recall Waves" or "Waves" means the waves of the Recall that saw Mettrum's
product recalled as follows:
l. Wave 1 - commenced on November 2, 2016, and related to products sold

between September 30, 2014 and October 21, 2016 that were derived
from plants exposed to pyrethrfns in a foliar spray;
ii. Wave 2 - commenced on December 5, 2016, and related to lots of
products sold in the 120 days prior to December 5, 2016 that tested
positive for myclobutanifi

iil. Wave 3 - commenced on January 7, 2017, and related to lots of products

sold in the 121 to 240 days prior to December 5, 2016 that tested positiva
for myclobutanll; and
iv. Wave 4 - commenced on January 28, 2017, and related to: (a) cannabis

oils produced any batch of dried cannabis that tested positive for any trace
amounts of mydobutanil; and (b) any products purchased between

January 1; 2016 to March 21, 2016.
ee. "Related Actions" means the proposed class actions:
i.

Christiansen v. Mettrum ltd., Starseed Medicinal Inc., Mettrum (Bennett

North) Ltd. and Agripharm Corp. bearing Court File No. CV-18-0000310500CP; and

},~~
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ii. Christiansen v. Mettrum Health Carp.,

(now

Spectrum Health Corp.)

bearing Court File No. CV-18-00003400-00CP

ff. "Released Parties" shall mean the Defendants as well as their respective
predecessors, successors, parents, subsidiaries, affiliates, associated companies,
entities and divisions, and each of their respective current and form~r

shareholders, officers, directors, employees, lawyers, attorneys, agents, insurers,
trustees, assigns, owners, consultants, suppliers, distributors and partners, as
applicable.
gg. nResidue" means all amounts described in subsections 18t 21, 22, 23, 24 and 2629.
hh. "Settlement Administrator" means Ricepoint or such other firm as may be

appointed by the Court.
ii. "Settlement Agreement" means the agreement set out herein.
jj. "Settlement Class Member" means every Person who is a member of the Class

and who does not Opt-Out.

kk. "Settlement Fund" means the $6,9S0,000.00 (CDN) amount paid by Mettrum.
II. lisubject Claims" means all claims or other proceedings at law, in equity or und~r
a statute, role or regulation; alt causes of action and all manners of action,

including for damages (actual, compensatory, punitive, aggravated and/or
exemplary}, losses, injuries, harm, mental or physical pain or suffering, loss of life,
loss of enjoyment of life, medlcal screening or monitoring, dlsgorgement,
contribution, indemnity and other relief over, and all claims for interest, costs,
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disbursements, expenses, taxes including HST, penalties and lawyers' fees, known
or unknown, that a Settlement Class Member or anyone claiming through them

ever had, now has, or hereafter can, shall or may have to the date hereof and into
the future which arise specifically from the facts pleaded in the Proceedings, and
without lfmiting the generality of the foregoing, Subject Claims includes all claims

relating to the proposed common and/or indMdual Issues made, arising from or

relating to the pleaded facts, or which could reasonably have been made, In the
Proceedfngs in respect of the Recall and/or the Recalled Products, including but

not Jimlted to the daims relating to the cultivation, production, manufacturing,
processing, sale, purchase, use, consumption, ingestion and Inhalation of the
Recalled Products.

BEST EFFORTS

2. The Parties shall use their best efforts to implement the terms and conditions of this
Settlement Agreement.

SETTLEMENT FUND
3. In cons!deratlon o:f the terms and covenants herein, Mettrurn shall tn,iy to Class Cou nscl 011
the Payment Date the sum of $6,950;000.00 to be held in Trust. Mettrum shall have no
reversionary rnterest in, or reversionary claim to the Settlement Fund.
4. The Settlement Fund shall be managed and paid out, as

set out herein, by the Settlement

Administrator.

5. The Settlement Fund shall be all~inclusive of all amounts, including, without limitation,
taxes, Interest, costs, Administration Expenses, Class Counsel Fees and Class Counsel
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Disbursements, and Representative Plaintiff's Honorarium (if any as may be approved by
the Court). Following the deduction of the foregoing amounts, the Net Settlement Fund
Shall be distributed to the Class Members as set out below.
6. Once a Settlement Administrator has been appointed, Class Counsel shall transfer the
Settlemellt Fund to the trust account of the Settlement Administrator. Class Counsel and
the Settlement Administrator shall maintain the Settlement Fund as provided for in this
Settlement Agreement. Class Counset and the Settlement Administrator shall not pay out

all or any part of the monies in the Settlement Fund, except In accordance with the
Settlement Agreement, or an order of the Court obtained after notice to the Parties.
7. Within 7 days of the approval of this Settlement Agreement by the Court, Mettrum shall
provide to Class Counsel and the Settlement Administrator a list of all Class Members (in
Excel format) listing, to the extent available:
a. the Class Member's full name;
b. last known mailing address, phone number and e~mail address; and

c. a summary of the Recalled Products acquired by the Class Member indicating the
amount paid for the Recalled Products In total and by Wave as well as the amount
of any refund provided to such Class Member.
crass Counsel and the Settlement Administrator shall use the aforesaid Information only

to the extent reasonably necessary for purposes of the administration of the settlement.
If this Settlement Agreement is terminated, no record of the information so provided shall
be retained by Class Counsel or the- Settlement Administrator in any form whatsoever.
Class Counsel and Mettrum will jointly request that the Court issue an order as part of the
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approval of this Settlement providing for, authorizing and approving the above disclosure
and use of Class Member information, so as to satisfy all applicable privacy-related
statutes, rules and regulatfons.

8. Mettrum wfU reasonably respond to questions and information requests respecting the data
provided pursuant to the preceding section from Class Counsel or the Settlement
Administrator. Mettrum's obligation to reasonably cooperate shall not be affected by the
release provisions contained in this Settlement Agreement. Unless this Settlement
Agreement

is not approved, is terminated or otherwise fails to take effect for any reason,

Mettrum's obligation to cooperate pursuant to this section shall cease when

all Settlement

funds have been distributed, subject to any further order of the Court.

NOTICE OF SETTLEIVIENT, COURT APPROVAL OF SEnLEMENT & AND COURT APPROVAL OF
DISMISSALS OF NS ACTION ANO RELATED ACTfONS
9. Promptly after the execution of this Settlement Agreement, the Class Members shall be
notified of the hearing at which the Court will be asked to approve the Settlement
Agreement, by way of a Notice of Settlement Approval Hearing, in a form to be agreed upon

by the Parties acting reasonably, fa draft of which fs attached as Schedule "A" heretoJ, and

subject to the approval of the Court. Subject to the approval of the Court, the Notice of
Settlement Approval Hearing shall be provided to the Class Members by emai11 regular mall

and by posting the notice on the webslte(s} controlled by Class Counsel.
10. The motion to approve the content and distribution of the Notice of Settlement Approval
Hearing will be brought by the Plaintiff and may, subject to the direction of the Class Action

Management Judge, proceed by way of case conference, in writing or by in-person motion.
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11. The cost of the Notice of Settlement Approval Hearing shall be paid or reimbursed from the
Settlement Fund.
12. Promptly after the execution of this Settlement Agreement, Class Counsel shall submit this
Settlement Agreement to the Court pursuant to a motion for certification and settlement

approval where the Plaintiff will move for Order, in a form to be agreed to by the Parties
acting reasonably, certifying the Action as a dass proceeding for settlement purposes ani:I
approving this Settlement Agreement. The Parties, their successors, assigns and counsel
agree to take all actions and steps reasonably necessary to obtain Court approval of this
Settlement Agreement as well as the dismissals of the NS Action and the Related Actions
with prejudice and without costs.
13. ft Is agreed that any such certification motion shall be for settlement purposes only. In the
event this Settlement Agreement Is not approved or the required dismissals are not

approved, Mettru m and the other Defendants retain all rights to assert that the certification
of this Action as a class proceeding for any other purpose is not appropriate and the
Defendants retain all rights to assert any and all available defences in the Proceedings.
Subject to sections 47 to 50, this Settlement Agreement shall be null and void and of no

force and effect unless a Settlement Approval Order and the required dismissals are grantep
and the Effective Date occurs.
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DISTRIBUTION OF NET SETTLMENT FUND

The Initial/First Stage of Distribution
14. Subject to the approval of or reasonable variation by the Court, the Net Settlement fund
shall, with In 45 days following the earliest date of the first mailing of a notification letter to

a Settlement Class Member, be distributed as set out below.
15. An indfvidual proportion or percentage interest in the Net Settlement Fund wiJI be

calculated for each Settlement Class Member based on the following formula (the
"lndivfdual Settlement CfassMember Entitlement"):
a. Twenty percent (20%) of the purchase price of Wave 1 Recalled Products (plants
exposed to pyrethrins but no detectable levels of pyrethrins in products) acquired

by each Settlement Class Member; plus;
b. One hundred percent {100%) of the purchase price of Wave i and 3 Recalled
Products {which tested positive for trace amounts of myclobutanil) acquired by

each Settlement Class Member; plus;
c. Twenty percent (20%} of the purchase price of Wave 4 Recalled Products acquired

by each Settlement Class Member; less,
d. 100% of any refunds already received by Class Members.

The total of a, b, and c, less d for each Settlement Class Member will constitute each
Individual Settlement Class Member Entitlement. The total of all non-negative (greater

than $0.00} Individual Settlement Class Member Entitlements will constitute the ''Total
Entitlement".
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16. If, due to the subtraction of any refund for any Settlement Class Member, the Individual
Settlement Class Member Entitlement under the first stage of the distribution of
settlement funds as set out below results in a negative amount (less than $0.00) (the

"Negative First Stage Balance"), the Negative First Stage Balance for any such Class
Member ("Negative Balance Class Member") will be carried forward and taken into
account in the context of the second stage of the distribution and such Negative Balance
Class Member may have a claim to a portion of the Residual Fund Balance (as set out in

paragraph 29 {i-iv) below).
17. The Settlement Cfass Members' share of the Net Settlement Fund (the "Individual

Payment") will be calculated by dividing each Individual Settlement Class Member
Entitlement by the Total Entitlement, and then multiplying that fraction by the Net
SettlemMt Amount.
18. If any Individual Payment totals less than $25.00, the Individual Payment will not be made

to that Settlement Class Member given administration expenses, and will instead remain in
Trust to be held by the Settlement Administrator and form part of the Residue to be

distributed as set out in section 31 below.
19. The Settlement Administrator will prepare notification letters individualized for each
Settlement Class Member describing the amount of compensation payable to that Class
Member. Each Settlement Class Member will, at the same time, be provided with a cheque

payable to him/her in the amount of his/her Individual Payment.
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20. Settlement Class Members will receive the foregoing notification letters and cheques via

regular mail to their last known mailing address, as may be updated through the foregoing
Notification of Settlement Approval Process.

21. There are no appeals available from the calculation of any lndiVldual Payment as set out in
a notification letter. If a Settlement Class Member notifies the Settlement Administrator
that the data or information set out In his/her notification letter Is incorrect as it relates
solely to his/her total purchases or refunds and provided that he/she can provide
documentary proof of such errors and such error resulted in the Settlement Class Member
being under-compensated by greater than $SO, the Settlement Administrator will verify

same (in cooperation with the Parties or their Counsel) and, if verified, then sw::h Settlement
Class Member (the 11Under•compensated Class Member") will have a claim based on such
u nder-compensatlon to a portion of the Residue as set out below. The Under-compensated

Class Member will then receive a letter or email advising them of same.
22. If any Person who would otherwise form part of the Class but who is inadvertently or

incorrectly omitted from the list of Class Members as provided by the Defendant, and thus
for whom a notification letter and cheque aro not initially sent but who becomes aware of
this settlement {the "Additional Class Members'1 ), he/she may contact the Settlement

Administrator and furnish reasonable documentary proof of their membership in the Class.
If such Additional Class Members make such contact and provide such proof within 11
months following the earliest date of the first mailing of a notification letter to a Settlement
Class Member and if the amount to which they are entitled exceeds $25, those Class

,~a~
· lt

Members will have a claim to what would have been their lndiVidual Payments {the
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"Additional Individual Payments1') out of the Residue. The claims for Additional Individual
Payments for such Class Members will be

calculated utilizing the calculations set out in

sections 15 and 16 above as if the Individual Settlement Class Member Entitlement for each
of them had originally been induded in the Total Entitlement.

23. Any initial notification letters and cheques returned to the Settlement Administrator will be
subject to a reasonable "bad address resolution process" to be agreed to by the Parties,
acting rt:!asonably and cost effec:tfvely, and approved by the Court. If such bad address
resolution process does not result in the Settlement Class Member in question being

located, the Individual Payment that would otherwise have been payable to that Settlement
Class Member will remain In Trust and form part of the Residue. If such Settlement Class
Member is subsequently located and requests his/her Individual Payment at any poiht not
longer than 11 months following the earliest date of the first malling of a notification letter
to a Settlement Class Member, then such Individual Payment may be paid by cheque to the
Settlement Class Member.

24. Any cheques that are not returned to the Settlement Administrator and are not cashed by
a Setttement Class Member within 6 months of their issuance will be subject to a "reminder
program" (whereby some reasonable step may be taken to re-contact the Settlement Class
Member in writing, by email or otherwise to remind them that a cheque was available and
could be re-issued and must be cashed within 30 days) as may be agreed to by the Parties,

acting reasonably and cost effectively, and approved by the court.

If such reminder

program does not result ln the payment of the Individual Payment to the Settlement Class

i~Q~
j,Q
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Member In question; then such lndlvidual Payment shall remain in Trust and form part of

the Residue.
25. following the completion of the initial/first stage of the distribution process (as described
above) or the second stage (as described below}, and otherwise at other times at the

reasonable request of either Party, the Settlement Administrator will provide a report on
the results of the distribution of the Net Settlement Fund to Class Counsel, who in turn will
update the.Defendant and thereafter will report to the Court in person, via letter or as the

Court may otherwise direct.

The Second Stage of Distribution
26. The Residue may be used or reserved to pay any reasonable additional or reasonably
anticipated additional Administrator or administration expenses.

27. The process to distribute the Residue {after the payment or reserve for the aforesaid
Administrator/administration expenses) will commence one (1) year following the earliest
date of the first malting of a notification letter to a Settlement Class Member.
28. Each Under~compensated Class Member or Additional Class Member who has a claim to the

Residue as set out above, will be entitled to receive compensation by cheque, with the
compensation being the lesser of: (a) the total of their outstanding Individual Entitlement;
or (b) the amount calculated by taking their individual entitlement, dividing by all Residue

claims and multiplying that fraction by the amount of the Residue. Such cheques must be
cashed within 60 days of the sending of the cheque, failing which such funds will form part

of the amounts payable to charity as set out befow.
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29. The balance of the Residue after such Individual compensation is calculated for all Under~
compensated Class Members or Additional Class Members (the "Residual Fund Balance");
will be available to effectively top-up the compensation received by Settlement Class
Members in respect of the purchase price of thefr Wave 1 and 4 Recalled Products {the
Jndividual Entitlements for which were calculated above at 20% of the actual purchase price
for such Recalled Products), wlth such top-up payments being calculated as set out below:
i.

An individual proportion or percentage interest in the Residual Fund

Balance will be calculated for each Settlement Class Member who received
Wave 1 or 4 RecaHed Products and who had cashed a cheque as part of the
initial/first stage of the distribution process (as set out above), with such
proportion or interest based on the sum or total of the following
("Individual Top-up Settlement Class Member Entitlement"}:
ii. Eigllty percent (80%) of the purchase price of Wave 1 Recalled Products

acquired by each such Settlement Class Member, plus
iii. Eighty percent (80%} of the purchase price of Wave 4 Recalled Products

acquired by each such Settlement Class Member, plus
iv. For any Negative Balance Class Member, the Negative First Stage Balance
(for clarity, the negative amount will result in the reduction of the total
amount calculated by adding i and ii above}.
The sum of i, ii and iii above for each such Settlement Class Member will constitute
each .Individual Top-up Settlement Class Member Etltitlement. The total of all
Individual Top-up Settlement Class Member Entitlements will constitute the '7otal
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Top-up Entitf!:lment". Each such Settlement Class Members' share of the Residual
Fund Balance (the "Individual Top-up Payment11 ) will be calculated by dividing each
Individual Top-up Settlement Class Member Entitlement by the Total Top-up
Entitlement, and then mu ltiplyfng that fraction by the Residual Fund Balance.

30. The Individual Top-up Payments wlll be paid by cheque mailed to the most up to date
address. There is no appeal, correction, challenge, bad address resolution or reminder
program relating to this Individual Top-up Payment process.
31. Any Individual Top-up Payment cheques that are not cashed within 60 days of Issuance will
remain In Trust to be held by the Settlement Administrator and form part of the amounts
to be distributed to charity as set out below. If any Individual Top-up Payment totals less
than $25.00, such Individual Top-up Payment will not be made to the Settlement Class
Member in question, and will also remain in Trust and be distributed to charity as set out

below.
32. Any funds remaining in Trust following the aforesaid processes will be paid at a reasonable
point thereafter (but not later than 90 days following the completion of the above
processes) by cy pres award to the Centre for Addiction and Mental Health Foundation,
RELEASES & COVENANTS NOT TO SUE

33. Subjed to the approval by the Court of this Settlement Agreement, Settlement Class
Members:
a. Shall be conclusivety deemed to have, and by operation of the Settlement

Approval Order shall have, fully, finally, and forever released, relinquished and

discharged all Subject Claims against the Released Parties;
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b. Covenant notto assert or prosecute any of the Subject Claims against the Released
Parties in any other action or proceeding in this or any other jurisdiction;

c. Covenant not to assert or prosecute any claim whether for damages,
disgorgement, injunctive relief, declaratory relief, or other relief of any other kind

against anyone who could claim over against the Released Parties in respect of the
Subject Claims whether for damages, d lsgorgement, lnju nctive relief, declaratory
relief or relief of any other kind; and,
d. Covenant and undertake not to bring any cause of action, proceeding, claim,
action, suit or demand, or fn any way commence, or continue any proceeding,

daim, action, suit or demand, in any jurisdiction, against the Released Parties in
respect of the Subject Claims.

34. Notwithstanding any other terms in this Settlement Agreement, it is the intent of the Parties
hereto that the Released Parties shall net be liable, either at the present or in the future, to
make any payment whatsoever in respect of the Subject Claims, the Action, the NS Action
or the Related Actions, other than the aforesaid payment by Mettrum of $6,950,000.00.

35. The Plaintiff hereby acknowledges, and the Class Members are hereby advised, that neithet'
Class Counsel, nor the Defendants or their counsel, are providing any advice about taxes,

treatment of any compensation payable to Settlement Class Members under the
Settlement.

36. ft Is noted that some Settlement Class Members may have obligations to notify and
reimburse or repay (from any compensation payable to any Settlement Class Member)
insurers or other third parties who may have paid for the Recalled Products on behalf of the
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Settlement Class Member or otherwise reimbursed the Settlement Class Member for
purchase price of the Recalled Products. The Plaintiff hereby acknowledges, and the Class
Members are hereby advised, that neither Class Counsel, nor the Defendants or their
counsel, are providing any advice about any rights or obligations that Settlement Class

Members may have to insurers or other third parties.
37. All Class Members are hereby advised to seek their own advice in respect of the matters
referred to In paragraphs 35 and 36 above; or any other matters arising from the

compensation available under this Settlement.
DENIAL OF LIABILITY

38. The Defendants deny all claims made by the Plaintiff against them in the Proceedings.
Without limiting the generality of the foregoing, the Defendants deny that the Recalled

Products pose or posed any risk to human health or safety.
39. The Defendants make no admission of any Iiability or wrongdoing with respect to any of the
allegations made by the Plaintiff in the Action or the Related Actions, nor by the plaintiff in
the NS Action.
40. This Settlement Agreement shall not be deemed or construed to be an admission or

evidence of any breach or violation of any contract, warranty, statute, rule, regulation or
law, or of any liability or wrongdoing by any of the Defendants, or of the truth of any of the

claims or allegations alleged in the Proceedings or otherwise, and such is specifically denied
by each and all of the Defendants.
41. The Parties agree that whether or not this Settlement Agreement is finally approved or Is
terminated, neither the settlement nor any document relath1g to it shall be offered in
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evidence in any other action or proceeding in any court, agency or tribunal, except to seek
court approva I of this Settlement Agreement, obtain the required dismissals, give effect to
and enforce the provisions of this Settlement Agreement, or for purposes of the fee
approval motion.

RESPONSIBILITY FOR FEES, DISBURSEMENTS & TAXES

42. The Defendants shall not be liable for any Class Counsel Fees, Class Counsel Disbursements,
or taxes of any of the lawyers, experts, advisors, agents, or representatives retained by Class
Counsel, the Plaintiff or the Class Members, or any lien of any Person on any payment to
any erass Member from the Settlement Amount.

43. The Defendants recognize that Class Counsel Fees and Class Counsel Disbursements payable
are a matter between Class Counsel and the Class, subject to approval by the Court.
Mettrum agrees that it will not object to or oppose Class Counsel's request for approval of
Class Counsel Fees so long as the percentage fees payable do not exceed the amount set
out in its Retainer.
COURT APPROVAL OF CLASS COUNSEL FEES & DISBURSEMENTS

44. Class Counsel will seek the Court's approval to pay Administration Expenses, Class Counsel

Disbursements, Class Counsel Fees and Plaintiff's Honorarium contemporaneous with
seeking approval of this Settlement Agreement. The foregoing shall be reimbursed and paid
solely out of the Settlement Fund after the Effective Date. Except as provided herein,
Administration Expenses may only be paid out of the Settlemeht Fund after the Effective
Date. No other Class Counsel Disbursements or Class Counsel Fees shall be paid from the
Settlement fund prior to the Effectfve Date.
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DISMfSSAL OF THE PROCEEDINGS

45. In the event that this Settlement Agreement rs approved, and subject to the approval of the
Court:

a. the Action shall be dismissed wfth prejudice and without costs as against Mettrum
pursuant to a final Order approving its dismissal In a form to be agreed upon by
the Parties, acting reasonably; and,
b. the NS Action and the Related Actions shall be dismissed 011 consent, with

prejudice, without costs and without notice to the Class pursuant to a final Order
approving their dismissals in a form to be agreed upon by the Parties, acting
reasonably.
46. Mettrum hereby confirms that the other Defendants in the NS Action and the Related

Actions all consent to the dismissals of the NS Action and the Related Actions as aforesaid.
TERMINATION OF SETTLEMENT AGREEMENT
47. In the event that:

a. the Court declines to approve this Settlement Agreement;
b. the required dismissals are not granted;
c. the Court Issues a Settlement Approval Order that is materially inconsistent with
the terms of the Settlement Agreement; or
d. any Order approving this Settlement Agreement made by the Court does not
become a final Order or any of the dismissal orders do not become final,
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the Plaintiff and Mettrum shalt each have the right to terminate this Settlement
Agreement by delivering a written notice within thirty {30} days following an event
described above.
48. In addition, if the Settlement Amount is not paid in accordance with Section 3, the Plaintiff
shall have the right to terminate this Settlement Agreement, at her sole discretion, by
delivering a written notice to Mettrum's Counsel.

IF SETTLEMENT AGREEMENT TERMINATED
49. If this Settlement Agreement ts not approved, is terminated in accordance with fts terms or
otherwise fails to take effect for any reason:
a. no motion to approve this Settlement Agreement, which has not been decided,

shall proceed;
b. the Parties will cooperate in seeking to have any issued order approving this
Settlement Agreement set aside and declared null and void and of no force or
effect, and any Party shall be estopped from asserting otherwise; and
c.

all negotiations, statements, proceedings and other matters relating to the

settlement and the Settlement Agreement shall be deemed to be without

rmdudice to the rights of the Parties and the Defendants, and the Parties and the
Defendants shall be deemed to be restored to their respective positions existing
fmmediately before the Settlement Agreement was executed.

SURVtVAL OF PROVISIONS AFTER TERMINATION

SO. If this Settlement Agreement is not approved, is terminated ot otherwise fails to take effect
for any reason, the provisions of Sections 38-41 and the definitions and Schedules applicable

r}~~~I.(,
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thereto shall survive the termination and continue in full force and effect. The definitions
and Schedules shall survive only for the limited purpose of the interpretation of Sections 38~
41 within the meaning of this Settlement Agreement, but for no other purposes. All other
provisions of this Settlement Agreement and all other obligations pursuant to this
Settlement Agreement shall cease immediately.

PUBLIC STATEMENTS
Sl. Any press· release made by the Plaintiff or Class Counsel about the proposed settlement
shall be in the form agreed upon by the Parties, acting reasonably1 [a draft of which is

attached as Schedule "B" hereto). Any such press release shall be issued at the time of the
Notice of Settlement Approval Hearing being given to the Class.

52. The Parties agree that any statements to the media regarding the Proceedings or the
settlement shall be consistent with both the terms of the Settlement Agreement and the
draft press release attached hereto.

Among other things, such statements shall be

consistent with the fact that the settlement has been negotiated and agreed to without any
admissions or findings ofliability or wrongdoing, and without any admissions or conclusions
as to the truth of any of the facts atleged in the Proceedings.

53. Each Party agrees not to make any public statements disparaging the Plaintiff or the

Defendants with respect to any of the matters in issue in the Proceedings or the manner in
which the Proceedings were conducted or settled.
54. The Parties agree that any statements to the media that are lncohsistent with the terms of
this Settlement Agreement and the draft press release attached hereto could cause
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irreparable harm to the Defendants, including harm to the business, reputation and

goodwill of the Defendants.
MOTIONS FOR DIRECTIONS ANO ONGOING JURISDICTION
55. The Parties may apply to the Court as may be required for directions in respect of the
1nterpretation, implementation and administration of this Settlement Agreement.
56. All motions contemplated by this Settlement Agreement shall be on notice to the Parties.
57. The Court shall retain and exercise continuing and ongoing jurisdiction with respect to
implementation, administration, interpretation and enforcement of the terms of this
Settlement Agreement. The Plaintiff, Class Members and Mettrum attorn (or, in the case of
the putative Class Members, are deemed to have attorned) to the Jurisdiction of the Court

and motions styled in this Action before the Class Action Case Management Judge for such
purposes.

HEADINGS, ETC.
58. In this Settlement Agreement:

a. the division of the Settlement Agreement into sections and the insertion of
headings are for convenience of reference only and shall not affect the

construction or interpretation of this Settlement Agreement; and

b. the terms "this Settlement Agreement," "hereof/' "hereunder," "herein," and
similar expressions refer to this Settlement Agreement and not to any particular

section or other portion of this Settlement Agreemetit.
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COMPUTATION OF TiME

59. In the computation of time in this Settlement Agreement, except where a contrary intention
appears, where there is a reference to a number of days between two events, the number
of days shall be counted by excluding the day on which the first event happens and including

the day on which the second event happens, including all calendar days; and only in the case
where the time for doing an act expires on a holiday as "holiday" is defined in the Rules of
Civil Procedure, RRO 1990, Reg 194, the act may be done on the next day that is not a

holiday.

GOVERNING LAW
60. This Settlement Agreement shall be governed by and construed and interpreted in

accordance with the laws of the Province of Ontario and the laws of Canada applicable
therein.
ENTIRE AGREEMENT

61. This Settlement Agreement constitutes the entire agreement among the Parties, and
supersedes all prior and contemporaneous understandings, undertakings, negotiations,

representations, promises, agreements, agreements in principle and memoranda of
understancl!ng in connection herewith. None of the Parties will be bound by any prior

obligations, conditions or representations wfth respect to the subject matter of this
Settlement Agreement, unless expressly incorporated herein.
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AMENDMENTS
62. This Settlement Agreement may not be modified or amended except in writing and on
consent of all Parties hereto, and any such modification

or amendment must be approved

by the Court.
BINOJNG EFFECT

63. This Settlement Agreement shall be binding upon, and enure to the benefit of, the Plaintiff,
the Class Members, Mettrum, and all of their successors and assigns. Without limfting the
generality of the foregoing, each and every covenant and agreement made herein by the

Plaintiff shall be binding upon all Settlement Class Members and each and every covenant
and agreement made herein by Mettrum shall be binding upon It.
COUNTERPARTS
64. This Settlement Agreement may be executed in counterparts, each of which will be deemed
an original and all of which, when taken together, will be deemed to constitute one and the
same agreement; and a facsimile or electronic signature shall be deemed an original

signature for purposes of executing this Settlement Agreement

NEGOUATE0 AGREEMENT
65. This Settlement Agreement has been the subject of negotiations and discussions among the
undersigned, each of which has been represented and advised by competent counsel, so
that any statute, case law, or rule of interpretation or construction that would or might
cause any provision to be construed against the drafter of this Settlement Agreement shall
have no force and effect. The Parties further agree that the language contained in or not
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contained in previous drafts of this Settlement Agreement, or any agreement in principle,
shaft have no bearing upon the proper interpretation of this Settlement Agreement.

LANGUAGE
66. The Parties acknowledge that they have required and consented that this Settlement
Agreement and all related documents be prepared fn English; les parties reconnaissent avoir
exige que la presente convention ettous les documents connexes solent rediges en anglais.

Nevertheless, if required to by the Court, Class Counsel, a translation firm selected by Class

Counsel, or some combination thereof shall prepare a French translation of the Settlement
Agreement, the cost of whfch shall be paid from the Settlement Fund. In the event of any
dispute as to the Interpretation or application of this Settlement Agreement1 only the

English version shall govern.

RECITALS & SCHEDULES
67. The recitals to this Settlement Agreement are true and accurate, and form part. of the
Settfement Agreement.
68. The schedules to th is Settlement Agreement also form part of the Settlement Agreement.

ACKNOWLEDGEMENTS
69. Each of the Parties hereby affirms and acknowledges that:

a. he, she or a representative of the Party with the authority to bind the Party with
respect to the matters set forth herein has read and understood the Settlement

Agreement;
b. the terms of this Settlement Agreement and the effects thereof have been fully
explained to h im 1 her or the Party's representative by his, her or its counsel;
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c.

he, she

or

the Party's representative fully understands each term of the

Settlement Agreement and its effectj and

d. no Party has relied upon any statement, representation or inducement (whether

material, false, negligently made or

otherwise)

of any other Party, beyond

the

terms of the Settlement Agreement, with respect to the first Party's decision to
execute this Settlement Agreement.

AUTHORIZED SIGNATURES
70. Each of the undersigned represents that he or she is fully authorized to enter into the terms
and conditions of, and to execute, th is Settlement Agreement on behalf of the Parties

identified below their respective signatures and their law firm(s).

NOTICE
71. Where this Settlement Agreement requires a Party to provide notice or any other
communication or document to another, such notice, communication or document shall be
provided by email, facsimile or letter by overnight delivery to the representatives for the

Partyto whom notice is being provided, as identified below:

For the Plaintiff and for C!ass Counsel in the Action:
c/o David O'Connor and Adam Dewar

ROY O'CONNOR LLP
200 Front Street West, Suite 2300
Toronto, ON MSV 3K2

Tel: 416.362.1989
Fax; 416.362.6204
Email: dfo@royoconnor.ca
jad@royoconnor.ca

l~ Cl~,{,
!f
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For Mettrum:

c/o Phil Shaer, 76 Stafford St, Toronto, ON M6J 2S1
For Mettrum's Counsel:

c/o Mike Eizenga and Joseph Blinick
BENNETT JONES LLP
3400 One First Canadian Place
PO Box 130
Toronto ON MSX 1A4
Tel:
(416) 863~1200
Fax:
{416) 863-1716

Emall: eizengam@bennettjones.com
blinickj@bennettJones.com

DATE OF EXECUTION
72. The Parties have executed this Settlement Agreement effective as of June 16, 2020.

fN WITNESS WHEREOF the Parties hereto, have executed this Agreement.

ERIN CHRISTIANSEN

METTRUM LTD.
Per: Phil Shaer
Title Authorized Sighatory

I have the authority to
bind the corporation
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Schedule "A" - Notice

MEDICAL MARIJUANA CLASS ACTION - CHRlSTIANSEN v METTRUM LTO.
NOTICE OF CERTIFICATfON & PROPOSED S6,ft5 MILLION SETTLEMENT
•

THJS NOTICE MAY AFFEa YOUR LEGAL RIGHTS - PLEASE READ IT CAREFULLY

You are receiving thi$ notice because a review of the records of the Defendant, Mettrum Ltd.
("Mettrwn"), indicates that you are a potential Class Member ("Class Member") in this medical
marijuana class action lawsuit.

1. Summary
This notice summariies the proposed settlement and the certification and settlement approval

process.
The settlement is subject to the approval of the Court. In particular, the Court will decide
whether the settlement is fair, reasonable, and in the best interests of Class Members. The
Ontario Superior Court of Justice will hold a hearing to decide whether to approve the settlement
on INSERT, 2020 at 10:00 am. (TO BE CONFIRMED BY SALMERS J: Due to current Covid 19
precautions and restrictions the hearing will proceed by video conference.]
For more information about this dass action and the settlement (including the detailed terms of
the Settlement Agreement), please visit: www.mettrumclassaction.ca. If you have further
questions, please contact Class Counsel as set out below.

2. What the Lawsuit is About
The lawsuit alleges that Mettrum used unauthorized pest control products in the cultivation of
some of its medical marijuana products between September 2014 and November 2016.
In or around November 2016, Mettrum began a rncall (the "Recall") relating to various lots or
batches of medical marijuana products (the "Recalled Products"). The Recall was initiated when
it was found that sorne of the Mettrurn plants or products contained or may have contained
traces of pest control products or may have been exposed to pest control products, which were
not approved for use on medical marijuana plants by Health Canada.
The two pest control products were pyrethrins and mydobutanil. Pyrethrins are a natural pest
control product derived from chrysanthemum flowers, which is approved for use on conventional
(non-marijuana) crops. Mydobutanil is a fungicide approved for use on food crops, but was not
authorized for use on tobacco and marijuana (products that can be smoked}.The Recalled
Products included both dried marijuana and cannabis oil.
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The Recall proceeded in four waves (the nwaves"):
(1} Wave 1 of the recatl related to the use of a foliar spray containing pyrethrins on
certain plants during the cultivation process, although the Wave 1 Recalled Products
dfd not themselves contain any traces of pyrethrlns when tested;
(2) Waves. 2 and 3 related to trace amounts of myclobutanil found in specific lots or
batches of products;
(3) Wave 4 related to certain lots or batches of products sold over a generat period of
time and was Initiated by the Defendant because it was possible that some of the
plants may have been exposed to myclobutanil during the cultivation process - no
testing was actually conducted on the Wave 4 Recalled Products to ascertain If any
of it contained trace amounts of myclobutanil.
Each of the Waves of the Recall was designated by Health Canada as a level Ill recall, which Is
classified by Health Canada as a situation in which use of, or exposure to, a product Is unlikely to
cause adverse health consequences. Health Canada subsequently issued a clarification which
indicated that, among other things, the level of cyanide from the burning of myclobutanil found
on the marijuana samples is more than 1000 times less than the cyanide in marijuana smoke
alone, and is 500 times below the acceptable level established by the U.S. National Institute for
Occupational Safety and Health.

3. Who ;, Affected by the Settlement?
Class Members will be affected by the settlement. Under Ontario law, if you are a person falling
within the Class definition, you will automatically be included in the Class unless you choose to
be excluded from this proceeding (as described in section 6 below). This Includes Class Members
who reside anywhere In Canada 1 not just in Ontario. The proposed class definition consists of
· · anyone who purchased the Recalled Products, including dried marijuana and cannabis oil,
between September 2014 and November 2016.
4. What Settlement has been Reached in this Class Action?
Mettrum and the proposed Representative Plaintiff have agreed to settle the class action for .a
total all-inclusive payment of $6.95 million. The settlement was reached following extensive
negotiations between the parties.
Mettrum does not admit any liability, wrongdoing or fault In this matter, and none of the
allegations against Mettrum have been proven. The agreement to settle this matter does not
Imply any such liability, wrongdoing or fault on the part of Mettrum, and Mettrum expressly
denies all such llabifity, wrongdoing and fault.
If the settlement is approved by the Court, the $6.95 mlllion will cover all compensation to the
Cf ass Members for all damages arising from their purchase of the recalled marijuana medical
marijuana from Mettrum and use of such products, legal fees and related disbursements
(induding taxes), the costs of administration and distribution of money to Class Members, and a

36

10% statutory levy (as discussed further below). In exchange for its $6.95 million payment,
Mettrum will receive a fu II release of all claims and potential claims that Class Members may have
against Mettrum for any sort of alleged or perceived damages.
If this settlement is approved, Class Members will not have to make an application to receive
compensation. Compensation payments will be calculated based on a review of Mettrum's
records. If the settlement is approved, Class. Members will receive a letter or letters explaining
the calculatlon of their entitlement to compensation for each stage and a corresponding cheque.

The compensation paid to Class Members will be paid from the amount of money remaining after
deducting the Court-approved legal fees and disbursements (including taxes) as well as the costs
of administering and distributing the money to Class Members, from the $6.9S million. The
money to be distributed to the Class Members will reimburse them for some or all of the
purchase price paid for any Recalled Products they ordered. The distribution alms to return:
(a} 100% of the purchase price for any Recalled Products that tested positive for trace
amounts of myclobutanil (Waves 2 and 3); and
(b) 20% (or possibly more- as discussed further below) of the purchase price for Recalled
Products where the plants were exposed to pyrethr!ns but there were no detectable
levels of pyrethrlns in the products (Wave 1) and where some of the plants may have
been exposed myclobutanil (Wave 4).

The details are set out in the Settlement Agreement and reference to the precise details of the
distribution can be found in that Agreement. In general terms, and if approved by the Court, the
settlement will be paid out in two stages. The first stage payments will be based {as set out
above} on 100% of the purchase price paid by each Class Member for the Recalled Products
involved in Waves 2 and 3, and 20% of the purchase price by each Class Member for Waves 1 and
4. If and to the extent that funds remain after the first stage after one year (e.g. if certain cheques
from the first stage are not cashed by some Class Members), the remaining funds will be used to
increase the payments for Waves 1 and 4 or, in other words, the remaining funds will be used to
top-up the 20% payments for the purchase price paid for those products. The following
calculations wm be reduced by any refunds already provided by Mettrum.
Given administration expenses, if any payment to a Settlement Class Member totals less than
$25.00, that payment will not be made to the Settlement Class Member and will instead remain
in Trust with the Settlement Administrator. Any funds remaining after stages one and two above
will be paid to a charity (namely: Centre for Addiction and Mental Health foundation).
5. Plaintiff & Class Counsel's Recommendation

The Representative Plaintiff and Class Counsel recommend the settlement because it will provide
significant monetary compensation in the near future to Class Members for the amounts that
they paid for the Recalled Products, weighed against the further delays, risks and unknown
results, and a potential unfavourable finding, if the case had otherwise proceeded to a contested
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certification motion and; if such motion was successful, a contested trial and possible appeals.
The reasons in support of the settlement will be set out in materials to be filed with the Court

and posted on mettrumclassaction.ca.

6. How to he Excluded from the Class Action
In the event this settlement is approved and certification is granted, Class Members .!lQ! wishing
to participate in the Class Action and the settlement, or who wish to bring their own lawsuit
against Mettrum for any sort of alleged damages (including the purchase price paid for the
Recalled Products, any alleged or perceived adverse health affects, etc) will be required to
exclude themselves from this proceeding. The deadline to exclude yourself from this class action
will be a date set by the Court sometime reasonably after the approval hearing of INSERT DATE
2020.
1f the settlement is approved, anyone deciding to exdude themselves from this class action will:
a. be required to contact Roy O'Connor LLP in writing to confirm their decision to
exclude themselves from this class action (the specific terms and timing of
providing such written confirmation will be set by court order subsequently);
b. be excluded from the settlement that may be approved by the Courti
c. receive no compensation under the settlement; and,
d. receive no further communications regarding this action from Class Counsel.

IMPORTANT! If this Settlement is approved, any limitation period stayed by the launch of th is
action will be restarted against anyone that chooses to exclude themselves from this proceeding.
If you exclude yourself from this action, Class Counsel wiff not provide any legal advice about any
possible limitation perlod(s) that may apply to an individual claim against Mettrum. Anyone
considering an individual lawsuit agaihst Mettrum should speak to a lawyer before e><cluding
themselves from this actfon. Roy O'Connor LLP and Wagners LLP will not act for any former Class
Member in any individual or other lawsuit against Mettrum.
7. What wm Happen ff the Settlement Is Rejected by the Court?
The Court will decide whether to approve or reject the settlement. It does not have the authority
to unilaterally change the material terms of the settlement. lf the Court does not approve the
settlement, the lawsuit will continue. It may take several more years to complete the pre-trlal
procedures, common Issues trial and possibfe appeals. The Class may not be successful in respect
of certification, the determination of the common issues at trial and, even if successful, Class
Members may not necessarily receive more compensation than under this proposed settlement.
The damages sought as part of the common issues in this proceeding (which are/were the Issues
proposed by the plaintiff to be resolved at trial) relate to or focus on the amounts paid by the
Class Members for the Recalled Products.
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8. Can I Make Comments to the Court on the Settlement? Do I have to Comment on the

Settlement?
Class Members are entitled, but not obligated, to express their opinions about the settlement
and whether it should be approved. If you wish to make a submission to the Court supporting or
objecting to the proposed settlement, you must send the submissions in writing (by mail or email)
or by volcemall to Class Counsel, as set out below, and ensure they are received no later than
JNSERT DATf, 2020. Class Counsel wilf provide all submissions to the Court and the Defendant ln
advance of the hearing. The submissions should include:
a. your name, mailing address1 telephone number and, if applicable, email address; and,

b. a brief statemeht of the reasons that you support or oppose the proposed settlement
terms; and,

c. whether you wish to attend the settlement approva I hearing and whether you wish to make
oral submissions to the Court regarding the proposed settlement. Reasonable steps will be
taken to accommodate Class Members wishing to make any such submissions. {TO 8£
INSERTED IF MOTION PROCEEDS BY VIDEO CONFERENCE: You will be contacted by Class
Counsel if you do want to attend the hearing by video conference.

9. When and Where will the Hearfng Be?

The hearing will be held in the Ontario Superior Court of Justice on INSERT DATE, 2020 at 10:00.
am EOT. /TO BE CONFIRMED: Due to current Covid 19 precautions and restrictions the hearing
will proceed by video conference. Given the number of Class Members it may not be possible for
all 20,000 Class Members to view the hearing by video conference. As set out above, please

contact Class Counsel by INSERT DATE, 2020 if you intend to watch the hearing online.]

10. Who are the Lawyers Working on this Class Action and how are they Paid?

The law firms of Roy O'Connor llP and Wagners LLP are proposed Class Counsel and represent
members of this dass action ·in Canada. Class Counsel's contact information is set out below.
Class members will not have to personally pay Class Counsel for the work that they have done or
for the disbursements that they have carried since th is case began. The proposed Representative
Plaintiff entered into a contingency fee agreement with Class Counsel at the outset of the case,
providing that Cfass Counsel are to be paid only in the event of a successful settlement or trial
judgment, As provided for in that contingency fee agreement, Class Counsel will be asking that
the Court approve legal fees of 30% of the settlement funds, plus disbursements and applicable
taxes. Approval of the Settlement Agreement and Distribution Protocol will not be contingent
upon the court approval of legal fees. Any approved legal fees and disbursements wlU be paid
out of the $6.95 million total funds paid by the Defendant.

In this case, the Plaintiff has received financial support from the Class Proceedings Fund (the
"fund"), which is a body created by statute and designed to allow access to the courts through
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class actions in Ontario. The Fund has agreed to reimburse the Plaintiff for some disbursements
incurred in pursuing this action. The Fund would also be responsible for costs that may be
awarded against the Plaintiff in this case. In e>cchange, the Fund will be entitled to recover, from
any court award or settlement in favour of the Class Members, the amount of its funded
disbursements (except amounts already repaid to the Fund). The Fund is also entitled to 10% of
any amounts that may be payable to crass Members.

11. Where can I ask More Questions?
for more information, please visit: mettrumclassaction.ca. If you have questions that are not
answered onllne or by email, please contact Class Counsel as set out below.

12. Interpretation
This notice contains a summary of some of the terms of the Settlement Agreement. If there is a
conflict between the provisions of this notice and the Settlement Agreement, the terms of the
Settlement Agreement shall prevail.

13. More Information
For further information about the class proceeding lawsuit please see: mettrumclassaction.ca or
contact Class Counsel at:

Roy O'Connor LLP
Attention:James Katsura.s
200 Front St. W., Suite 2300
Toronto, ON, MSV 31<2

Tef: 1-888~330-8815
Fax: 416-362-6204

Email: jk@royoconnor.ca
PLEASE DO NOT CALL OR CONTACT METTRUM, THE COURTHOUSE, OR THE REGISTRAR OF THE
COURT ABOUT THIS ACTION. ALL QUESTIONS ABOUT THE LAWSUIT SHOULD BE DIRECTED TO
CLASS COUNSEL.

This notice Is published pursuant the provisions of the Ontario Class Proceedings Act, 1992 and
was approved by the Ontario Superior Court of Justice.
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Schedule "811 - Press Release

COUNSEL FOR THE REPRESENTATIVE PLAINTIFF ANNOUNCE PROPOSED SETTLEMENT OF
MEDICAL MARIJUANA CLASS ACTION CHRISTIANSEN V METTRUM LTD.~ COURT FILE NO.
820/17
Toronto, ON - •, 2020 - Roy O'Connor LlP and Wagners LLP, counsel for the representative
plaintiff, Erin Dawn Christiansen, announced today that a settlement has been reached with
Mettrum Ltd. (the "Company") in the above-noted action, subject to court-approval. The
approval hearingforthe settlement is scheduled to be heard on INSERT DATE' by The Honourable
Mr. Justice Salmers of the Ontario Superior Court of Justice in Oshawa.

If approved by the Court, dass members will be eligible to recover a portion of the purchase price
paid for the products subject to the action. Under the settlement agreement, a total of $6.95
million is payable by the Company, indusfve of all fees, expenses and taxes. The settlement
agreement provides for no admission or finding of liability or wrongdoing on the part of the
Company.

Further details about the settlement, including the full agreement and summaries of its terms,
the approval hearing, and the options available to settlement Class Members are available as of
today at www.mettrumdassaction.ca and www.rolr:',connor.ca.

For further information:

David O'Connor
Roy O'Connor LLP

Tel: 416~350<2471
Fax: 416-362-6204

Email: dfo@royoconnor.ca

###
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David F. O'Connor
Partner
David F. O'Connor is one of the founding partners in Roy O'Connor LLP. Prior to founding the
firm, David was a partner in a large national law firm in Canada. His practice is now focused on,
and essentially split between, corporate/commercial/shareholder litigation and class action
litigation.
·
David has been recognized by Benchmark Canada (the guide to Canada's leading litigators)
as a litigation star in class actions and commercial litigation every year since Benchmark's arrival
in Canada (2012), with peer praise and respect for his "prowess" in both areas. David was also
noted by Benchmark as one of the 50 litigators in Ontario who were awarded an additional
"Honourable Mention".
David was named as one of the finalists for the Top 25 Most Influential Lawyers in Canada in 2015
and again in 2016, as nominated in Canadian Lawyer magazine. He was also recognized as a
finalist for the Benchmark Canada national award for Class Action Litigator of the Year in 2015
and again in 2017, and plaintiff counsel of the year in 2019 and 2020.
He is ranked in the Chambers Guide to Canada's Leading Lawyers in the area of Class Actions,
with one source quoted by Chambers stating: "I hold him in the highest regard. He's a brilliant
guy and when he's on your team he's a huge asset. He has great courtroom presence and a
superb intellect. "
David is also a Lexpert®ranked leading class action litigator. David has also been listed in the
Lexpert Special Edition of Lexpert- Canada's Leading Litigation Lawyers - as published in the
Globe and Mail's Report on Business. He was also listed in the Lexpert Guide to the Leading
US/Canada Cross-Border Litigation Lawyers in Canada. In 2006, he was first recognized
by Lexpert® as a finalist for the top 40 under 40 ranking in Canada.
David is ranked by The Best Lawyers in Canada in the area of Corporate and Commercial
Litigation.
David is also a Fellow of the Litigation Counsel of America. The Counsel is an invitation only trial
lawyer association composed of less than one-half of one percent of all litigation lawyers in
North America.
David and his partners were previously featured in the Canadian Bar Association National
Magazine and recognized as one of the best class action firms in the country, with an
undeniable track record for excellence. At the same time, David and his partners were further
recognized as a stellar example of lawyers making a difference.
David has achieved significant success in class actions. David was, for example, successful on
behalf of defendant directors in defeating motions for certification (involving claims of
oppression/shareholder disputes) and for leave to commence a secondary market securities
class action seeking over $200 million in damages. This was the first time that any court in
Canada had rejected an application for leave to commence such a securities claim. Among
other things, David was also successful in striking out a $200 million product liability class action
against Toshiba. Recently, he arranged and successfully argued for the discontinuance of
another class action against Toshiba. Among other defence retainers, David is currently
defending corporations and directors/officers in various proposed class actions.
On the plaintiff side, David is one of the eight senior litigators from across the country who form
the Steering Committee controlling and directing the Canada-wide class actions against VW

and Audi in the diesel emissions scandal. Those class actions against VW and Audi have resulted
in two settlements to date worth as much as $2.3 billion. David also acted as co-counsel in
successfully resisting appeals by the Federal Government from a significant Charter class action
judgment (Hislop v. Canada). He is also lead counsel in closely watched national overtime class
actions that have been certified against CIBC and Scotiabank. Among other things, David was
central to the innovative settlement of the Scotiabank overtime case. He was also co-lead
counsel in the recent class action overtime settlement as against Livingston. He is also lead
counsel in a proposed class action relating to medical marijuana against Mettrum (now owned
by Canopy Growth). David is also lead counsel in the certified class actions relating to
investment funds (Fant{) and tax shelters (Upson) as well as one of the lead counsel on the
certified Elliot Lake Mall Collapse class action. On the Fanti case, he was lead counsel on the
$50 million settlement of one aspect of the case (excess management fees) and continues to
prosecute the balance of that certified action.
On corporate/commercial litigation (non-class action), David has been involved in many cases
over his 26 years of practice. He has been successful in pursuing and resisting various claims,
including oppression claims/shareholder disputes, seeking tens of millions in damages against
multi-national corporations as well as individual directors. For example, David successfully acted
for the Ci1y of Waterloo in connection with various complex claims by the Ci1y arising out of a
$50 million financing. David is currently involved in various actions and applications involving,
among other things, oppression claims, breach of fiduciary and contractual duties, directors'
duties and liabili1y, misappropriation, unfair competition and solicitation, Mareva (freezing assets)
remedies, complex expert issues and shareholder remedies.
He is one of the Editors for the Canadian lnstitute's Class Action Review. David often speaks
about various litigation topics, including class actions, oppression/shareholder disputes and
director's liabili1y, at conferences and law schools.
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J. Adam Dewar
Partner
J. Adam Dewar is a partner in the firm and his practice focuses on both plaintiff and defence
side class actions and commercial litigation.
In 2019 Adam was named a "Litigation Star" by Benchmark magazine.
In the area of class actions he is part of the firm's counsel team in:
•

Christiansen v Mettrum Ltd (Tainted Medical Marijuana - certification motion in May
2019)
• Stibbe v Audi et al (Gasoline Emission Manipulations - certification motion in March
2019)
• Quenneville et al v Volkswagen (Volkswagen Diesel Emission Manipulations - settled
2018)
• Quinte v Eastwood Mall et al (collapse of the Algo Centre Mall in Elliot Lake Ontario certified February 2014)
• Bozsik v Livingston International (unpaid overtime - certified 2017)
• Fanti v. Transamerica Life (management fee overcharges - settled Summer 2009)
• Monckton v. Canadian Business College (private college class action - settled 2011)
• Fulawka v. Scotiabank (unpaid overtime - settled 2015 & 2016)
• Fresco v. CIBC (unpaid overtime - certified June 2012)
• Lipson v. Cassels Brock (negligent tax advice - certified March 2013)
• Sa'd v Remington Group (excess development fees - settled March 2013)
On the Defence side, Adam is part of the firm's counsel team in several alleged defective goods
class actions against a Fortune 500 technology company.
Adam is involved in a variety of corporate commercial matters dealing with oppression,
derivative actions, regulatory matters and employment issues. As a result of his activities in
various aspects of litigation, Adam has appeared as counsel at all levels of court in Ontario.
Adam has written articles for a number of publications on a variety of class action, evidence
and commercial litigation topics.
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Raymond F. Wagner, Q.C.
Raymond F. Wagner, Q.C. is the founder and principal of Wagners. He has dedicated the majority of his 40 years
of legal practice to representing injured plaintiffs. His practice has a primary focus on class actions, medical
negligence, with a special focus in birth trauma, and personal injury litigation. He obtained his law degree from
Dalhousie Law School and was called to the Bar of Nova Scotia in 1980.
Mr. Wagner is a compassionate advocate, known for his candor, civility and practical advice. He places value on
timely and equitable resolutions and has achieved significant settlements for his clients. Mr. Wagner is known for
litigating complex, technical and novel issues within his medical negligence and class actions practice areas, and
he has consistently strived to advance the law on behalf of injured plaintiffs, who otherwise, would have limited
access to justice. He is an experienced trial lawyer repeatedly recognized by the peer review publications L' expert
and Best Lawyers. He is a recipient of the H. Bruce T. Hillyer Award and the Lorne Clarke QC Access to Justice
Award. In 2020, the firm received an Excellence award at the Canadian Law Awards on the basis of legal work
performed during 2019.
Mr. Wagner has appeared before all levels of court, including in Atlantic Canada, Ontario, Quebec, Saskatchewan,
and at the Federal Court and Supreme Court of Canada.
Mr. Wagner routinely presents to members of the CBA (NS and Ont), the Atlantic Provinces Trial Lawyers
Association (APTLA), the Ontario Trial Lawyers Association (OTLA), the American Association for Justice (AAJ),
Le Barreau du Quebec, Osgoode Class Action Symposium and other associations and conferences. Mr. Wagner has
participated as an active member of the Nova Scotia Statutory Costs and Fees Committee, the NSBS Rules
Committee, a Contingency Fee Agreement subcommittee and the Nova Scotia Bar and Bench Civil Procedure Rules
Committee. He organized and addressed the first Nova Scotia Barristers Society Class Action Conference. Mr.
Wagner founded and was first president of APTLA, and was also first Chairman of the Canadian Caucus of the
AAJ.
In 2015, Mr. Wagner was one of five finalists for the Public Justice Trial Lawyer of the Year Award across North
America for his representation of clients in Elwin et al. v. Nova Scotia Home for Colored Children et al., a class
action concerning historic institutional abuse with a resolution based on restorative justice principles and providing
a multi-million-dollar settlement to class members.
Professional Memberships
•
•
•
•
•
•

Nova Scotia Barristers' Society
Atlantic Provinces Trial Lawyers Association
Ontario Trial Lawyers Association
Canadian Bar Association
American Association for Justice / Association of Trial Lawyers of America
Canadian Caucus of the American Association of Justice

Bar Admissions
•

Nova Scotia, February 1980
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Madeleine Carter
Maddy joined the class actions practice group at Wagners in 2014 after practicing in Toronto. Since 2016 Maddy
has led the class action department of the firm with Mr. Wagner. She exclusively represents plaintiffs in provincial
and national class actions, including those involving institutional abuse, product liability, privacy breaches,
pharmaceuticals, defective medical devices, and environmental contamination.
Maddy has a law degree from the Schulich School of Law (20 I 0) and a Master of Law degree from Cambridge
University (2014), for which she received the Right Honourable Paul Martin Sr. Scholarship and other awards. She
is a member of the Law Society of Upper Canada (2011) and the Nova Scotia Barristers' Society (2015).
Since 2016 Maddy has been a member of the Board of Directors of Alice House, an organization providing safe
second-stage housing and supportive counselling for women leaving domestic violence.

Bar Admissions
Ontario, 2011
Nova Scotia, 2015
Professional Memberships
Nova Scotia Barristers' Society
Law Society of Upper Canada
Atlantic Provinces Trial Lawyers Association
Canadian Bar Association
Education
Master of Law, Cambridge University, 2014
•

Dr. Amanda Perreau-Saussine de Ezcurra Law Prize for the study of the history and philosophy of
international law, 2014

•

Trinity Hall Ian Malcolm Lewis Prize for Law, 2014

•

Trinity Hall Bateman Scholarship, 2014

•

Right Honourable Paul Martin Sr. Scholarship providing full university and college fees (Cambridge
Commonwealth Trust and Canadian Institute of Advanced Legal Studies), 2013-2014

Bachelor of Law, Schulich School of Law, Dalhousie University, 2010
•

Dean's List, 2008-2010

•

Alistair Fraser Scholarship for first-class average in law, 2008-2010

•

Schulich Scholarship for academic merit and community involvement, 20 I 0

•

Osler, Hoskin & Harcourt Prize for highest mark in Securities Regulation, 20 I 0

•

Davies Ward Phillips & Vineberg LLP Prize for highest combined mark in corporate law courses,2010

•

Canadian Bar Association NS Branch Scholarship for high scholastic average and achieving the objects of
the Canadian Bar Association, 20 I 0

•

Stuart Clarke Lane Memorial Prize for highest mark in administrative law, 2010

•

Edna Chambers Class of '77 Prize for highest mark in judicial remedies, 20 I 0

•

Angus L. MacDonald Prize for highest mark in tort law, 2008

•

Law Foundation of Nova Scotia Entrance Scholarship, 2007

Bachelor of Science, Dalhousie University, 2006
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Kate Boyle
Kate practices in the area of class actions. She represents plaintiffs in provincial and national class actions involving
pharmaceuticals, product liability, defective medical devices, toxic substances, contaminated medical marijuana,
sexual misconduct and discrimination, privacy breaches, institutional abuse, Crown liability and environmental
contamination and catastrophes.
Kate has also acted as counsel to seriously injured victims of medical negligence across the Maritimes. She has
birth trauma and other medical negligence jury trial experience before the Nova Scotia Supreme Court and has
successfully represented clients before the Nova Scotia Court of Appeal.
Born and raised in Halifax, Kate obtained her law degree from the Schulich School of Law at Dalhousie University.
She was on the Dean's List and received a Schulich Scholarship for academic merit and community involvement
(2012), a Schulich Internship Grant (2013), and was selected to participate in the student clerkship program at the
Nova Scotia Court of Appeal (2014). She was also a research assistant for various professors at Dalhousie and
volunteered as a Peer Mentor and Tutor. Kate completed her articles clerking for the Honourable Mr. Justice
Michael Manson of the Federal Court of Canada, winning the writing prize for top factum in the Federal Courts'
competitive moot.
Bar Admissions
Ontario, 2016
Nova Scotia, 2016
Professional Memberships
Nova Scotia Barristers' Society
Law Society of Ontario
Atlantic Provinces Trial Lawyers Association
American Association for Justice
Professional Qualifications
Juris Doctor, Schulich School of Law, Dalhousie University, 2015
•
•
•
•

Dean's List, 2013-2015
Stµdent Clerkship Program, Nova Scotia Court of Appeal, 2014
Schulich Internship Grant Recipient, 2013
Schulich Scholarship for academic merit and community involvement, 2012

Bachelor of Science, Double-Major in Neuroscience and Spanish, Dalhousie University, 2010
•
•

Dean's List, 2006-2010
Graduated with recognition of distinction
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Recall of Cannabis for Medical Purposes - Meltrum Ltd. - Recalls and safety alerts

Recalls and safety alerts
Hu1ne ,, 1teca11s & ate1ts
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Starting date:

Posting date:
Type c,f communication:
Subcategory:

ffaa:11rd classification:
source of recall:
tssue:
Audience:
Identification number:

J

November 2, 2016
February 7, 2017
Drug Recall
Drugs
Typem
Health canada
Undeclared Substance
General Public
RA-62102

• Affected groducts

• Megia enquiries

Introduction
On November 2, 2016, Mettrum Ltd.,. a licensed producer of cannabis for medical purposes located In Ontario, began a voluntary recall of three
hundred lots of product under a Type In recall. The products recalled Include one hundred and fifteen lots of dried marijuana and cannabis oll that
were sold between September 30, 2014 and October 21, .Wlo that were found to contain pyrethins. Additional testing also resulted In the recall of
one tmndred and elghty~ftve lots of product!rproduced between January 1, 2016 and November 17, 2016 due to the presence of mydobutanil.
Por more information on the affected lots, please contact Mettrum Ltd,

Reason
During a Health canada inspection In October 2016 at the Mettrum Ltd. site, It was observed that cannabis plants were treated with a product that
contained an undeclated pesticide Ingredient, pyrethrlns, which is not• authorized for use on cannabis plants. As a result, on November 2, 2016,
Mettrum Ud. initiated a voluntary Type m recall for products that were sold between September 30, 2014 and October 21, 2016,
A Type

m recall

refers to

a situation In which the use of, or exposure to, a prOduct Is not likely to cause any adverse health consequences.

On December 5, 2016, January 7 and January 28, 2017, Mettrum Ltd, expanded the voluntary recall to Include products sold between January 1,
2016 and November 17, 2016, followfng subsequent testing that identified lots containing low levels of mydobutanll.
Pyrethrins and myclobutanlf are not found fn the thirteen pestlclcfes that are authorized for use on canm~bls plants under the Pest Control Products
Act. These two tngredients are found In pest control products that are approved for use In food production, All tested lots contained low levels of
myclobutanlf or pyrethins that did not exceed any of the levels permitted ln food productlr.m for these two pesticides.
Health Canada has received 10 adverse reaction reports related to Mettrum Ltd.'s prO<lucts sold during the period covered by the recall,
Health Canada recommends that any Individual affected by the recall Immediately stop using the recalled product and to contact Mettrum ltd. at
the following number 1 ·844·638-8786.

Affected products
Dried marijuana or cannabis oil

or,v, NPN, DJN·HIM
Not applicable
Oosage form

Not Applicable
SJ:rengl:h

Various
/...ot" or serial numb1~r

For Information on the 300 lots under a voluntary recall, please contact Mettrom Ltd.

Companies
Recalling Firm

Mettrum Ltd,
Ontario
CANADA
Tel: 1-844·638·8786

4/19/2018
Marketing Authorization
Holder

Recall of Cannabis for Medical Purposes • MeUrum Ltd .• Recalls and safety alerts
Not Appllcable

Madia enquiries
Health Canada
(613) 957-2983
Date modified; 2017•02·08
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Clarification from H~alth Canada on myclobutanil and cann~,~oo.ca

Government
of Canada

Gouvernement
du Canada

ttome • Health Canada

Clarification from Health Canada on
myclobutanil and cannabis
From: Health Canada

Statements
Health Canada's first priority is to protect the health and safety of Canadians. This is the guiding
principle of the regulations that govern Canada's medical cannabis fndustry1 the Access to Cannabis
for Medical Purposes Regulations (ACMPR). Canada has some of the most stringent controls on the
medical cannabis industry in the world, and licensed producers are required to adhere to strict Good
Production Practices designed to provide a safe supply of medical cannabis for Canadians.
The regulations and their accompanying compliance and enforcement measures have worked
effectively since the industry's inception in 2013. Health Canada verifies that the regulations are
followed by undertaking compliance measures that include multiple unannounced inspections of
each licensed producer every year. For example, during the 2015;.16 fiscal year. Health Canada
conducted more than 300 inspections of 30 licensed producers, the results of which can be found
online. If these inspections identify non-compliance, the Department has a range of enforcement
options available, including education, recalls, adding terms and conditions to a licence, licence
suspension or licence revocation.
Recently, two licensed producers undertook voluntary recalls after it was found that they had used
unauthorized pesticides, including myclobutanil.
The regulations are clear - ficensed producers are responsible for ensuring that their products
comply with the regulations. Under the ACMPR, licensed producers are permitted to use only the 14
pesticides that are currently approved for use on cannabis under the Pest Control Products Act. The
use of any other pesticides, at any stage of cannabis production, is prohibited.

Health Canada has already outlined many of the known health risks of cannabis use, including risks
from inhalation. However, recent media reports about these recalls have suggested that there was a
significantly increased risk to the health of Canadians who inhaled the recalled cannabis products,
due to the release of hydrogen cyanide.
Here are the facts. When the cannabis plant is combusted, a number of compounds are produced,
including very low amounts of hydrogen cyanide. Health Canada's analysis of the recalled cannabis
products show that the trace levels of myclobutanil that were present would have produced a
negligible amount of additional hydrogen cyanide upon combustion, in comparison to the levels
https://www.canada.oa/en/health-canada/nerws/2017/03/clar1ficallon fromheallhcanadacnmvclobutanilanrlr."nn,ihi.: html
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already produced by marijuana alone. Specifically, the level of cyanide from the burning of
myclobutanil found on the cannabis samples is more than 1000 times less than the cyanide in
cannabis smoke alone, and is 500 times below the acceptable level established by the U.S. National
Institute for Occupational Safety and Health. As such, the risk of serious adverse health
consequences resulting from the inhalation of combusted myclobutanU in the recalled cannabis
products was determined by Health Canada to be low.
In each of these instances, Health Canada moved quickly to verify that compromised products were
removed from the market and that clients of the licensed producers were contacted. Health
Canada's enforcement response considered the low health risk posed by the trace amounts of
unauthorized pesticides detected and took into account the companies' full cooperation with the
Department during the recall process and subsequent investigations. To help ensure adherence to
the Good Production Practices, Health Canada added new terms ahd conditions to the licences of
the affected producers requiring testing for unauthorized pesticides.
While the risk of harm to Canadians was low in these recent cases. Health Canada has engaged all
39 licensed producers to ensure that they understand the federal regulatory requirements around
authorized pesticide use, and that a repeat of the situation that led to these recalfs is unacceptable.
Health Canada has already announced that it will begin random unannounced testing of cannabis
and cannabis products from licensed producers to verify the overall state of compliance. The
Department will undertake additional measures, as required, consistent with its evidence and riskbased approach to regulation.
Health Canada would like to assure Canadians that had there been any evidence to show that a
licensed producer had acted with indifference or recklessness and engaged in activities that put the
health or safety of Canadians in danger, the Department would have responded with appropriate
enforcement actions, including licence suspension or revocation.
-30..
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CLASS ACTION CONTINGENCY FEE RETAINER AGREEMENT

BETWEEN:
ERIN DAWN CHRISTIANSEN (hereinafter the "Client")

-andROY O'CONNOR LLP (hereinafter "Roy O'Connor')

THE PARTIES AGREE AS FOLLOWS:

1.

The Client hereby retains, authorizes and instructs Roy O'Connor as her counsel to commence
and prosecute a class proceeding in the Ontario Superior Court of Justice against Mettrum Ltd.
("Mettrum") and any other necessary Mettrum affiliates, agents or subsidiaries, arising from the
recall of Mettrum's medical marijuana products due to the use of unapproved pesticides (the
"Class Proceeding").

2.

The Client agrees that Roy O'Connor's representation will be pursued on a contingency basis,
such that all fees and disbursements and taxes of Roy O'Connor (collectively, "Counsef Fees"),

wiff be payable only in the event of success, as defined below.

Respective Roles of Client and Roy O'Connor
3.

The Clien.t agrees to act as Representative Plaintiff in the Class Proceeding. The Client has the
authority to make fundamental litigation decisions and instruct or provide input to Roy
O'Connor ac:cordingly. Such authority must be exercised in the best interests of the class and is
subject to the oversight of the Court and the duties of Roy O'Connor as described below.

4.

Roy O'Connor is also required to act in the best interest of the class. Roy O'Connor has the sole
authority and discretion to decide how to manage the Cfass Action and, in particular, to make all
procedural and strategic decisions with respect to the management of the Class Action.

5.

Roy O'Connor will keep the Client informed of all significant developments during the course of
the class action and will regularly consult with the Client and seek her input.

Terms of Payment of Fees and Disbursements
6.

The provisions of this agreement regarding fees and disbursements are subject to court
approval as provided under the Class Proceedings Act, 1992, S.O. 1992, c.6 ("CPA"). Roy
O'Connor shall seek court approval of their fees at the appropriate time, in its sole and
unfettered discretion.

lf a Court does not approve the fee provisions set out under this
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agreement, Roy O'Connor shall be permitted to terminate this Agreement or, at its discretion,
request the Court to fix Roy O'Connor's fee pursuant to s. 32 of the CPA.
7.

The Client agrees that any motion for court approval of Counsel Fees and disbursements
brought by Roy O'Connor. shall constitute a motion for court approval of an "agreement
respecting fees and disbursements between a solicitor and a representative party" within the
meaning of s. 32(2) of the CPA. The Client further agrees that any court approval or any court
determination or direction regarding fees and disbursements under the CPA is enforceable such
that any fees and disbursements owing to Counsel, as determined by the court, shall constitute
"a first charge on any settlement funds or monetary award" within the meaning of s. 32{3) of
the CPA.

8.

Roy O'Connor shall be entitled to payment of its fees and disbursement upon the successful
resolution of the action consisting of (a) a final judgment on the common issues in favour of
some or all class members or. (b) a court-approved settlement that benefits one or more class
members.

9.

Notwithstanding the foregoing, Roy O'Connor shall seek its fees upon achieving success in the
action, whether by obtaining judgment on the common issues in favour of some or all class
members, or by obtaining a settlement that benefits one or more class members. The fees shall
be paid by a lump sum payment to the extent possible, or (if a lump sum payment is not
possible) by periodic payments, out of the proceeds of any judgment, order or settlement
awarding or providing monetary relief, damages, interest or costs to the class or any class
member.

10.

Roy O'Connor and the Client agree that upon achieving success in the action, Roy O'Connor
shall, subject to the approval of the Court be entitled to a fee of 30% of any amounts (including
damages~ interest and costs, but excluding disbursements}, recovered by the class or class
members under any judgment(s), order(s), report(s) on a reference, or settlement(s). 1

11.

The Counsel Fee shall be calculated on any settlement or any judgment after all case expenses
incurred by Roy O'Connor have been deducted.

1

1n the event that recovery is by way of a structured settlement, Counsel Fee shall be calculated based on the funding amount
of the structure.
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12.

Disbursements are those costs incurred by Roy O'Connor to prosecute the claim. Case expenses
include, but not limited to, reasonable photocopy charges, couriers, travel expenses, Court fees,
fees paid to agents, communications, experts and other lawyers.

13.

The Client authorizes Roy O'Connor to pay disbursements to prosecute the claim as it deems
necessary and as the Client so instructs. Roy O'Connor shall pay all case expenses. The Client
agrees that Roy O'Connor shall be entitled to 100% recovery of these expenses from monies
payable to the class or the Client from any award of costs or any monetary award or relief
avaHable pursuant to the terms of any order, judgment or court approved settlement.

14.

The Client shall not be obliged to fund any disbursements or taxes, including the HST payable on
the solicitor's fees. Ultimately, if the action is successful, the disbursements and taxes, including
the HST payable on the solicitor's fees, will be paid out of any court award of costs or any
monetary award or relief available pursuant to the terms of any order, judgment or settlement.

15.

The Client agrees and directs that all funds claimed by Roy O'Connor for legal fees, costs, taxes
and disbursements shall be paid to Roy O'Connor in trust from any monies owing under any
judgment or settlement.

Example of Fee Calculation on the Basis of a Contingency Percentage.
16.

If the Class Proceeding results in a settlement or judgment equal to $3,200,000.00, and if Roy
O'Connor has incurred disbursements, and taxes on these disbursements, of $200,000.00, then
the sum of $200,000.00 will be paid first to Roy O'Connor as reimbursement for those expenses
incurred by them. The percentage based contingency fee will then be $900,000.00 (30% of
$3,000,000.00) plus $117,000 (13% H.S.T.), leaving a maximum of $1,983,000.00 for distribution
to class members (i.e. $3,200,000, less $200,000.00 disbursements, less $900,000 contingency
. percentage, less $117,000.00 HST on fees). As noted below, the Class Proceeding Fund is, in the
event the Client's application to the Fund is accepted, entitled to a 10% levy on any amounts
(e.g. $1,983,000.00) payable to Class Members.

Costs
17.

The Client has been advised by Roy O'Connor that one party may be ordered to pay the other
party money in reimbursement (in whole or in part) for the other party's reasonable legal fees
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and disbursements if the other party is successful in the overall litigation, or successful in the
context of any discrete step in the litigation.
18.

The Client agrees, unless prohibited by section 28.1(8) of the Solicitors Act, to assign to Roy
O'Connor any court award of costs made in favour of the Client. The Client and Roy O'Connor
agree that Roy O'Connor may apply such assigned costs towards the current disbursements and
taxes of Roy O'Connor and may also hold and apply any remainder or balance of such assigned
costs towards future fees and disbursements.

19.

The Client has been advised by Roy O'Connor that an application or applications will be made to
the Class Proceedings Fund or a third-party funder for indemnification against an adverse costs
order at various stages of the litigation and for funding of disbursements. If such application is
accepted, the Class Proceedings Fund wfll be entitled to 10% of any judgment or settlement
monies payable to the class. If an application is made to a third-party funder for indemnification
against costs and such application is accepted, the third-party funder will be entitled to a
portion of any judgment or settlement monies payable to the Class. 2

20.

The Client and Roy O'Connor hereby agree that Roy O'Connor wfll make an application to the
Class Proceedings Fund and/or a third-party funder on behalf of the Client for indemnification to
the Client in respect of any adverse costs order that may be made against them in the class
action, and the Client shall co-operate with Roy O'Connor in this regard.

21.

In the event that funding for disbursements and/or an indemnity for the payment of adverse
cost awards is not obtained from the Class Proceedings Fund or a third party funder, the Client
acknowledges that Roy O'Connor will, on the instructions of the Client, seek to discontinue the
Class Action on a without costs basis or, lf an alternative plaintiff is available, seek to substitute
that the alternative plaintiff for the Client.

22.

The Client acknowledges that Roy O'Connor will not provide an indemnity in respect of any adverse
Costs that may be payable by the Client unless such indemnity is set out herein or provided by
separate written agreement.

2

The amount of payment that a third-party funder may take will vary according to the circumstances of each ca·se but is
generally between 7% and 10% of the judgment or settlement monies paid to the Class.
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Assessment of Bill
23.

The Client has the right to ask the Superior Court of Justice to review and approve Roy
O'Connor's bill. For purposes of assessment, if a contingency fee agreement is one to which
subsection 28.1(6) or 28.1(8} of the Solicitors Act applies (insofar as the fee sought is in excess of
the maximum percentage proscribed by regulation), the Client or Roy O'Connor may apply to
the Superior Court of Justice for an assessment within six months after its delivery. If a
contingency fee agreement is not one to which subsection 28.1(6) or 28.1(8i of the Solicitors Act
applies, the Client may apply to the Superior Court of Justice for an assessment of Roy
O'Connor's bill within 30 days after its delivery or within one year after its payment.

Client and Roy O'Connor to Act in the Best Interests of the Class
24.

The Client acknowledges her obligation and the obligation of Roy O'Connor to act in the best
interests of the Class.

Settlement Negotiations
25.

The Client hereby authorizes Roy O'Connor, in its discretion, to enter into negotiations with the
defendants for the purpose of reaching a settlement.

The Client understands that any

settlement affecting the class is subject to approval by the court. The Client agrees and
acknowledges that any negotiations are for the purpose of reaching a settlement of the claims
of the class, not simply the individual claim of the Client.

26.

In the event the Client desires to withdraw as representative plaintiffs or desire to settle their
individual claims without settling the claims of the class, the Client agrees to first notify Roy
O'Connor of that desire in advance. The Client agrees only to seek such withdrawal or individual
settlement in a manner and on a schedule that reasonably protects the best interests of the
Class as a whole. If the Client does settle her individual claim or withdraws as representative
plaintiff, the Client expressly agrees and acknowledges that Roy O'Connor is permitted to be
retained by another representative of the class and to continue to assert the claims on behalf of
the class. In such event, privileged communications between Roy O'Connor and the Client made
for the purpose of advancing the claims of the class and the work product created by Roy
O'Connor for the purpose of advancing the claims of the class shall be disclosed to the new class

I
r

I

representative.

The Client agrees to maintain the confidentiality and privilege of such

communications and work product, and agree not to discuss or otherwise divulge such
communications and work product, or their contents, to any other person at any time.
27.

In the event that the Client wishes to withdraw from participation as a class representative, Roy
O'Connor shall make its best efforts to find a replacement for the Client. However, the Client
acknowledges that any withdrawal is subject to the approval of the court.

Resolution of Disagreements between the Client & Roy O'Connor LLP

28.

The Client and Roy O'Connor agree to make their best efforts to resolve any disagreements or
conflicts that may arise between them relating to, or affecting, the conduct of this action.

29.

The Client hereby agrees that in the event that the Client give instructions that Roy O'Connor
believes are not in the best interests of the Cfass, Roy O'Connor may, and is entitled to, schedule
and bring an application, motion or case conference with the court (ex parte or otherwise as
may be appropriate or as may be directed by the court) for directions under s. 12 of the CPA or
otherwise as may be appropriate. The Client and Roy O'Connor acknowledge that the outcome
of such an application, motion or conference, and subject to any motions for leave to appeal or
appeals therefrom, may result in the removal of the Client as representative plaintiffs or the
removal of Roy O'Connor (or either of them) as counsel or solicitor of record in the Action.

30.

Without limiting the general application of the preceding paragraph, the Client agrees that, in
the event that the Client does not agree to accept a proposed settlement that is in the opinion
of Roy O'Connor i,:i the best interests of the class, Roy O'Connor is hereby authorized to
conditionally accept the offer. The condition shall be a ruling by the court that the proposed ·
settlement is in the best interests of the class. On the motion for such court approval, an
affidavit fully disclosing the Client's stated concerns with the proposed settlement shall be filed
with the court.

31.

While any application, motion or case conference referred to in the preceding paragraphs, or
any decision or motion for leave to appeal or appeal therefrom, is outstanding, neither the
Client nor Roy O'Connor may terminate this Agreement.
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Termination
32.

The Client acknowledges and agrees that, notwithstanding any other provision of this
.agreement, but subject to orders or directions of the Court, Roy O'Connor shall have the right to
terminate this retainer agreement in any of the following circumstances:
a.

at any time prior to the certification at the sole discretion of Class Counsel;

b.

upon the denial of class certification at first instance or on appeal, including by way of a
subsequent decertification order;

c.

loss at trial of the comm'on issues at first instance or on appeal;

d.

after certification, if in the reasonable opinion of Roy O'Connor new evidence arises or
changes in the law occur which would

make it materiafly less likely that the class

proceeding would succeed at trial;
e.

after certification, in the event that Roy O'Connor has reasonable grounds to believe
that any costs, monetary relief, damages, interest or settlement monies that could be
recovered in the action will not be sufficient to cover: (i) the total fees and
disbursements actually approved by the court to that date or the total fees that Roy
O'Connor reasonably estimates may be approved by the court in the future; or, (ii) the
actual Counsel Fees incurred to that date or a reasonable estimate by Roy O'Connor of
the total Counsel Fees that would reasonably be incurred in prosecuting the action
through to its conclusion; and;

f.
33.

any refusal of the court to award Roy O'Connor its fees.

Subject to the other terms of this Agreement, the Client may terminate this Agreement and
pursue this Class Action with new counsel. Subject to the other terms of this Agreement, the
Client may withdraw as representative plaintiffs and Roy O'Connor may attempt to locate an
appropriate replacement representative plaintiff and continue to prosecute this Class Action as
set out herein.

34.

In the event this agreement is terminated and the Class Action is subsequently successful (as
defined above), the hours expended by Roy O'Connor to the date of termination will be added
to the hours of the lawyer or lawyers subsequently retained to prosecute the Class Action for
the purpose of the court settling or approving the legal fees for all counsel in this action. Roy
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O'Connor shall be entitled to, and will be paid, a percentage of the amount awarded by the
Court as fees in the action. The percentage shall be calculated by taking the' number of hours
expended by Roy O'Connor's legal professionals (including clerks and students) multiplied by
their respective hourly rates, divided by the total number of hours expended by professionals
(including clerks and students) of Roy O'Connor and any lawyers or law firm(s) subsequently
retained to prosecute the Class Action multiplied by their respective hourly rates.

In no

circumstance, however, will Counsel be entitled to or be paid less than 20% of the amounts
(including damages, interest and costs, but excluding disbursements), recovered by the class or
class members under any judgment(s), order(s}, report(s) on a reference, or settlement(s).
35.

The Client agrees that any lawyer retained to prosecute the Class Action after the termination of
this Agreement will be:
a.

competent and experienced in the prosecution of class actions;

b.

provided with a copy of this Agreement;

c.

required to acknowledge and agree to the provisions of this Agreement; and,

d. required to protect the fees and disbursements of Roy O'Connor as set out herein.

Prohibition on Commencing a Parallel or Overlapping Class Action
36.

The Client hereby agrees not to commence a rival, parallel or overlapping class action, including
any class proceeding raising the same or similar claims against the defendants, in the event that
the Client's participation in this Class Action is terminated, whether by withdrawal, termination
or otherwise.

Laws of Ontario Apply
37.

This Agreement will be governed, construed, interpreted and enforced in accordance with the
laws of the Province of Ontario. It is the parties' intention that all requirements of contingency
fee retainer agreements and class action retainer agreements be included herein and, for such
purpose, the parties· agree that this agreement shall be deemed to include any such further
requirements arising from amendments to the Solicitors Act, R.S.O. 1990, c. 5.15, the regulations
under that act, and the Rules of Professional Conduct of Ontario and of other applicable
jurisdictions. Alternatively, the parties to this agreement agree to execute, from time to time,
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any amendment to this agreement for the purpose of incorporating any such further
requirements into this agreement.

Carriage of Lawsuit
38.

The Client acknowledges that Roy O'Connor is incurring a significant financial risk in agreeing to
pursue this action on a contingency fee basis and that Roy O'Connor are doing so on the basis
that it ""'.ill have carriage of the lawsuit.

Successor of Lawsuit
39.

This agreement shall apply to successor law firms, as designated and confirmed by the Client in
accordance with the terms hereof.

Confidentiality
40.

The· Client acknowledges being advised that the communications between Roy O'Connor and
the Client relating to the claims of the class are legally privileged but that such privilege may be
lost if the Client discloses such information to third persons and that the interests of the class
could thereby be adversely affected. The Client agrees to protect the confidentiality and
privilege of such information indefinitely.

41.

The Client acknowledges and agrees that, in retaining Roy O'Connor to provide the legal services.
described in this retainer, the collection, use, retention and disclosure of personal and other
sensitive information may be required in order to fulfill those services and related obfigations.

Class Representative's Fee
42.

In the event the class action is successful, Roy O'Connor may, if appropriate, request that the
court award the Client compensation on a quantum meruit basis for the time spent by the Client
as class representative.

It is acknowledged that such compensation is not automatic and is

entirely within the discretion of the Court.

Severability
43.

In the event that any particular provision or provisions or a part of one in this agreement is
found to be void, voidable, or unenforceable for any reason whatever, then the particular
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ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

ERIN DAWN CHRISTIANSEN
Plaintiff

-and-

METTRUM LTD.
Defendant

PROCEEDING UNDER THE CLASS PROCEEDINGS ACT, 1992

AMENDED STATEMENT OF CLAIM
TO THE DEFENDANT
A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the plaintiff. The claim made
against you is set out in the following pages.
IF YOU WISH TO DEFEND THfS PROCEEDING; you or an Ontario lawyer acting for you mu~t
prepare a statement of defence in Form 18A prescribed by the Rules of Civil Procedure, serve it on the
plaintiff's lawyer or, where the plaintiff does not have a lawyer; serve it on the plaintiff, and file it, with
proof of service, in this court office, WITHIN TWENTY DAYS after this statement of claim is served on
you, if you are served in Ontario.
ff you are served in another province or territory of Canada or in the United States of America,
the period for serving and filing your statement of defence is forty days. If you are served outside
Canada and the United States of America, the period is sixty days.
Instead of serving and filing a statement of defence, you may serve and file a notice of Intent to
defend in Form 188 prescribed by the Rules of Civil Procedure. This will entitle you to ten more days
within which to serve and file your statement of defence.
IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN AGAINST YOU IN YOUR
ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO DEFEND THIS PROCEEDING BUT
ARE UNABLE TO PAY LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL
LEGAL AID OFFICE.
IF YOU PAY THE PLAINTIFF'S CLAIM, and $10,000.00 for costs, within the time for serving and
fifing your statement of defence, you may move to have this proceeding dismissed by the court. If you
believe the amount claimed for costs is excessive, you may pay the plaintiff's claim and $100.00 for costs
.. and have the costs assessed by the court.

Date:

Issued by

March 6, 2017

------------Lo ca I registrar

Address of
court office

TO:

Mettrum Ltd.
PO Box 68 Bowmanville,
Bowmanville, Ontario
LlC 3K8

2

150 Bond Street East
Oshawa,.ON LlG 0A2

CLAIM
1. The Plaintiff, Erin Dawn Christiansen ("Plaintiff") claims:

a.

an order certifying this proceeding as a class proceeding and appointing the Plaintiff as
Representative Plaintiff for the Class (as described below);

b.

$100,000,000.00 in general damages for the Class or such other amount as determined
by the Court;

c.

punitive, aggravated and exemplary damages in the amount of $10,000,000.00
or such other amount as this Honourable Court deems just;

d. a declaration that the Defendant misrepresented the characteristics of its medical
marijuana products;
e.

a declaration that the Defendant breached the expressed or implied terms of it
contracts with the Class Members;

f.

a declaration that the Defendant violated Part VI of the Competition Act;

g.

a declaration that the Defendant engaged in unfair practices contrary to Part 111 of the
Consumer Protection Act and-the equivalent provisions in the Equivalent Consumer

Protection Statutes (as defined below};
h.

declarations that it is not in the interests of justice to require notice be given pursuant
to s. 18(15) of the Consumer Protection Act (and any equivalent provisions of the
Equivalent Consumer Protection Statutes) and waiving any such notice provisions;

i.

an order for the rescission of the purchase of medical marijuana products affected by
the recalls as set out below or, if rescission is found not to be possible, an order for
damages and/or the recovery of the amount by which the payment for the Recalled
Products (as defined below) exceeded the value thereof;
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j.

an order requiring the Defendant to fund, or otherwise compensate the Class Members
for, the costs of operating and administering an adequate system for health monitoring
relating to the consumption of the Recalled Products;

k.

statutory damages pursuant to the Competition Act, the Consumer Protection Act and
the Equivalent Consumer Protection Statutes in an amount to be determined by this
Honourable Court;

I.

a declaration that the Defendant breached its implied warranty of quality and fitness
contrary to section 15 of the Safe of Goods Act (and any equivalent provisions of the
Equivalent Sale of Goods Acts as defined below);

m. a declaration that the Defendant was negligent in the cultivation, production, testing,
processing manufacture, distribution, marketing and sale of the medical marijuana
products affected by the recall as set our below;
n. prejudgment interest compounded and post-judgment interest pursuant to the Courts

ofJustice Act;
o. costs of this action on a substantial indemnity basis, together with applicable
Harmonized Value-added Tax thereon in accordance with the Excise Tax Act,
R.S.C. 1985, c. E-15, as amended;
p. the costs of administering the plan of distribution of the recovery in this action
in the sum of $500,000 or such other sum as this Honourable Court deems
appropriate; and
q.

such further and other relief as may be required by the Class Proceedings Act,

1992 or as this Honourable Court may deem just.
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The Defendant & Background
2.

The Defendant, Mettrum Ltd. ("Mettrurn" or the "Defendant") is a Health Canada licensed
producer of medical marijuana and medical marijuana products.

As of January 31, 2017,

Mettrum is a wholly-owned subsidiary of Canopy Growth Corporation.

3.

This proposed class action relates to the production and sale of medical marijuana products
by the Defendant, and the Defendant1s subsequent recalls of certain products arising from the
use of unauthorized pesticides.

4.

As a licensed cannabis producer, Mettrum is required to comply with the requirements of the

Access to Cannabis for Medical Purposes Regulations {"ACMPR") in order to, among other
things, lawfully sell medical marijuana to the public. Prior to the promulgation of the ACMPR,
the Defendant was required to comply with the requirements of the Marihuana for_Medical

Purposes Regulations {"MMPR").
5.

The production and sale of medical marijuana is strictly controlled by Health Canada. Pursuant
to section 63{1) of the ACMPR (formerly section 52(1) of the MMPR), the Defendant cannot
sell fresh or dried marijuana or cannabis oil unless the applicable requirements of Subdivision
D "Good Production Practices" of the ACMPR (formerly Subdivision D of the MMPR) have
been met.

6.

Pursuant to section 66 of Subdivision D of the ACMPR (formerly section 54 of the MMPR),
licensed cannabis producers, including the Defendant, are not permitted to use any pest
control products unless the product is one of the 13 such products approved for use on
cannabis under the Pest Control Products Act ("PCPA"). Licensed cannabis producers cannot
sell any medical marijuana products that have been treated with any unapproved pest control
products.
5

7.

Licensed producers, including the Defendant, must have adequate controls within their
facilities to ensure that unauthorized pest control products are not used. · Controls may
include, among other things, restricting access to pest control products, monitoring the
application of products to fresh or dried marijuana, marijuana plants or seeds, and/or testing
for unauthorized pesticide use. The Plaintiff pleads that the Defendant failed to utilize and
abide by the foregoing controls as it relates to the Recalled Products.'

8. Mettrum represented that it is lawfully entitled to sell its medical marijuana product~ that it
incorporates and is committed to high standards. of quality and industry best practices to
meet Health Canada regulations. and that it meets or exceeds international guidelines
regarding chemical contaminants. Among other things and according to the Defendant's
website and other public statements:

g,_

"Mettrum™ is a Health Canada Hcensed producer of medicinal cannabis and is committed to
ongoing research, regulatory compliance, producing quality products, and providing
comprehensive customer service.

... Health Canada has recently implemented new regulations to improve access to medical
mariiuana patients Canada-wide. As a Ucensed Producer, Mettrum operates in compliance with
these regulations to meet the needs of our clients."

b.

"Mettrum uses high standards ofquality to meet Health Canada regulations"

f:.

"We are committed to ongoing research, regulatory compliance, and defining and incorporating
industry best practices throughout the production of a broad spectrum of strains of medical
cannabis consistent with Health Canada regulations."

d.

"Mettrum products are grown under strictly controlled conditions to ensure the finest quality. Our
plants are grown in a medical laboratory facility that allows for a tightly controlled growing
environment. ...
All Mettrum products pass through rigorous quailty control processes to ensure they are naturally
safe for your consumption and are pharmaceutfcally tested to ensure the highest quality
cannabis."

~

"Mettrum utilizes only the highest quality nutrients and state of the art growing techniques. All
finished products must meet or exceed international pharmacopoeia/ guidelines for microbial and
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chemical contaminants, prior to being made available for sale."

9.

As a licensed cannabis producer, the Defendant cultivated, produced, tested, processed,
·manufactured, marketed, distributed and sold a number of medical marijuana products
including, among other things, dried cannabis and/or cannabis infused oif(s).

10. Pursuant to s. 3(2) of the ACM PR (formerly section 3(2) of the MMPR), a person may possess
fresh or dried medical marijuana or cannabis oil only if he or she is a client of a licensed
producer (such as Mettrum) and obtained the marijuana for his or her own medical purposes.
A person may become a client of a licensed producer only by providing the !icensed producer·
with a prescribed medical form, issued by a licensed health practitioner, that conforms to
section 8 of the ACMPR and submitting a licensed producer specific registration form. Once a
person has complied with the foregoing requirements, he or she is able to purchase fresh or
dried medical marijuana from that licensed producer pursuant to section 22(4) of the ACM PR.

11. In or around November 2016, and as discussed fn greater detail below, the Defendant began a
series of recalls regarding a number of its medical marijuana products ("Recalled Products"}.
The recafls were initiated because it found that some of the products that it had sold
contained amounts of two pest control products, which were not authorized for use on
medical marijuana plants. The two pest control products were pyrethrins and myclobutanil.
The Recalled Products included dried marijuana and cannabis oil.

12. Pyrethrins and myclobutanil are both pesticides. Myclobutanil is generally used to control
mildew. Among other things, myclobutanil produces hydrogen cyanide when combusted.

13. Pyrethrins and mydobutanil are not one of the thirteen pest control products that are
authorized for use on cannabis plants under the Pest Control Products Act. These pesticides
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should not have been used in association with, or applied to, medical cannabis plants or
medical marijuana products. Exposure to pyrethrins and myclobutanil can cause adverse
health effects. Pursuant to the relevant provisions of the ACMPR and/or the MMPR, the
Recalled Products should never have been offered for sale, di_stributed or sold to anyone.

Use of Unapproved Pest Control Products

14. In or about 2014, a Mettrum employee purported to have witnessed Mettrum staff applying
myclobutanil to cannabis plants. Mettrum is in fact and in law responsible for the actions of its
employees.

15. In or about October 2014, the employee purportedly brought his concerns to the attention of
Mettrum, including the Defendant's then CEO Michael Haines. The CEO of Mettrum's parent
(Canopy Growth Corporation) has advised that the staff member's concerns were rasied with
Mettrum management in October 2014, which "led to an investigation which we are told
yiefded no proof of wrongdoing."

16. As set out below, the Defendant or its parent (Canopy Growth Corporation) has posted
information to its website confirming that Mettrum used a product called Megawash as a
foliar spray on marijuana plants. The Defendant or its parent have advised that, in June 20161
it was discovered, through testing in Colorado, that Megawash contained pyrethrins. The
Defendant or its parent has advised that the discovery led the Defendant to recall a number
of products that had been treated with Megawash. The Defendant has advised in part that, in
the course of testing its products, the Defendant further discovered the presence of
myclobutanil.
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17. Health Canada has advised _that during an inspection by it in October 2016 conducted at
Mettrum's premises, it was observed that cannabis plants were treated with a product that
contained pyrethrins.

Health Canada has advised that, as a result, the Defendant then

initiated a recall of certain products sold between September 30, 2014 and October 21, 2016.

18. According to the Defendant, when the presence of myclobutanil was discovered in 2016, the
Defendant conducted a further investigation or testing that found trace amounts of
myclobutanil in other batches. Mettrum has advised that the recall for myclobutanil extends
back to January 2016. Mettrum has stated that tests conducted on retained product samples
taken prior to 2016 showed no detection of myclobutanil but further indicated, however, that
the test results for this period were not conclusive. Mettrum did acknowledge that one of its
staff members reported concerns to Mettrum management about suspected myclobutanil
use prior to 2016. Mettrum management has advised that it suspects that some staff may
have applied myclobutanil in response to a mildew issue in limited areas of the facility.

19. As of February 22, 2017 the Defendant advised that its investigation remained ongoing.

20. As discussed below, the Plaintiff pleads that Mettrum should have had ....: but did not controls, tests and processes in place to ensure that unauthorized pest control products or
foliar sprays were not used in association with its plants or products. The Plaintiff pleads that,
if reasonable and appropriate controls, tests and process were in pface in, or if reasonable
investigations had been conducted in 2014, in June 2016 or at other times, Mettrum could
have prevented the use of unapproved pest control products or could have discovered and
disclosed their use immediately or in a more timely manner.

By failing to appropriately

discover the presence and use of such products, the Defendant exposed class members to the
foregoing unapproved pest controf products and potential adverse health consequences.
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The Recall Notices & Related Disclosures

21. On November 1, 2016, and as part of its initial recall, Mettrum released a media release which
provided in part that Mettrum was recalling medical cannabis products that were exposed to
a foliar spray containing pyrethrins,• which is not registered for use on medical cannabis.
Mettrum advised that the recall was defined by Health Canada as a Type Ill recall, which is
defined by Health Canada as a "situation in which the use of, or exposure to, a product is not
likely to cause any adverse health consequences."
22. On December 1, 2016, Mettrum released a media release which read in part, as follows:

With reference to Mettrum's press release on November 1st, 2016, as a result offurther testing
and working with the full cooperation of Health Canada, Mettrum plans to voluntarily add a small
number of additional product lots to the scope of its existing Type II/ voluntary withdrawal.
23. On December 5, 2016, January 7 and January 28, 2017, Mettrum expanded the earlier
November Type Ill recall to include products sold between January 1, 2016 and November 17,
2016, purportedly following subsequent testing that identified lots containing myclobutanil.

24. As of February 7, 2017, Health Canada reports that it had received 10 adverse reaction
reports related to Mettrum products sold during the period covered by the recall. Health
Canada further recommended that anyone affected by the recall immediately stop using the
Recalled Products. Moreover, in a notice published in response to the recall, Health Canada
stated that:

Licensed producers are advised that the use of any "foliar spray" containing, but not limited to,
fertilizers, nutrients, or wetting agents applied on fresh or dried marijuana, marijuana plants or
seeds ls prohibited, as is any other product containing an unauthorized pest control ingredient.

25. On or about February 22, 2017, Mettrum or its parent posted a series of questions and
answers to its website. In that document, Mettrum acknowledged among other things that
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pyrethrins and myclobutanil cannot be applied to medical cannabis.

It was further

acknowledged that "When it is combusted, myclobutanil results in the formation of HCN
(hydrogen cyanide), which can have negative impacts on human health at high doses."

26. ln an open letter posted on the internet dated February 23, 2017, Canopy Growth
Corporation's CEO, Bruce Linton, made a number of statements including the following:

a.

"In the first weeks, Canopy's management team has taken steps to enhance quality assurance
practices and operational controls in order to bring operations up to our world class standard";

b.

"Customer safety and trust are always our top priorities, and they are particularly important
following the Mettrum product recall";

£:.

"Restoring confidence in Mettrum requires more than just changes going forward. It requires
openness and transparency starting today, to ensure patients understand the recent Mettrum
recall"; and,

d.

"The application of pest control products not registered for use on cannabis at Mettrum was
inexcusable."

27. ln an email to Class Members dated February 23, 2017, Bruce Linton (the CEO of Canopy
Growth Corporation) made several further statements, including among other things:

a.

two pest control products not registered for use on cannabis had been applied to
products, one of which, myclobutanfl, was detected in Mettrum's dried cannabis and
cannabis oil products;

b.

that product reliability and open communication were hallmarks of Mettrum's business;
and,

~

that the Defendant's customers chose Mettrum because they wanted quality products
from a source that they could trust.
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28. Despite issuing the foregoing product recalls, Mettrum has refused to provide refunds to the
Class Members (as defined below) for, among other things, any Recalled Products that had
been consumed or were not returned.

The Plaintiff & the Class

29. The Plaintiff brings this action on her own behalf and on behalf of anyone who purchased the
Recalled Products between September 2014 and November 2016. To• the knowledge of
Mettrum, the Plaintiff and the other Class Members relied on Mettrum to supply medical
marijuana to address a variety of pre-existing health care or medical needs or conditions.

30. The Plaintiff is an individual residing in Thunder Bay, Ontario. The Plaintiff suffers from chronic
back pain arising from spina bifida and scoliosis. The Plaintiff was prescribed medical
marijuana to treat the pain arising from her conditions.

31. Between March 2016 and November 2016, the Plaintiff arranged and agreed to purchase
several orders of medicaf marijuana products, including Recalfed Products, from the
Defendant. The Plaintiff estimates that she paid the Defendant in excess of $3,430 for her
medical marijuana products between March and November 2016. The Plaintiff consumed the
majority of her medical marijuana products through smoking and, to a lesser extent, through
vaporization.

32. In or about late May 2016, the Plaintiff began to feel unwell. The Plaintiff experienced
symptoms including, among other things, facial swelling, rash, fever, and severe head and
body aches. The Plaintiff sought medical attention and was hospitalized.

33. On or after November 1, 2016, the Plaintiff received recall notices from the Defendant
regarding both pyrethrins and myclobutanil. The notices advised the Pfaintiffs that, among
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other things, the Defendant had sold her Recalled Products. Some of the recall notices
directed the Plaintiff to not consume (destroy or return) any unused product. Similar recall
notices were sent to the other Class Members.

34. The Plaintiff made a number of requests for a refund from Mettrum. These requests were
refused. The Plaintiff was advised by Mettrum that, among other things, Mettrum would only
replace unused and returned Recalled Products, that she was not entitled to a refund on any
consumed Recalled Prod1.1cts and that she was only entitled to a 20% off her next purchase
which would have required the Plaintiff to continue to purchase products from Mettrum.

35. The Plaintiff and the Class Members relied on Mettrum, as noted above, to supply medical
marijuana to address a variety of health care needs including, but not limited to, pain
management.

As a result of the recall, many Class Members were unable to obtain, or

delayed in obtaining, the medical marijuana products from the Defendant necessary to,
among other things, treat their pre-existing conditions in a timely manner.

36. Mettrum knew that it was selling the products in question to the Class Members for the
express purpose of treating a number of pre-existing health conditions. The Plaintiff and the
Class Members would never have purchased the Recalled Products if they knew that Mettrum
had used unapproved pest control products on the Recalled Products and/or that the Recalled
Products did not meet all relevant Health Canada regulations.

Breach of Contract

37. It was an express or implied term of Mettrum's uniform contracts with the Class Members
that the Recalled Products were safe and complied with all relevant Health Canada
regulations and requirements regarding the cultivation, production, testing, processing and
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sale of medical marijuana. Mettrum was not permitted by law to sell medical marijuana that
had been treated with unauthorized pest control products. Mettrum breached its contracts
with the Class Members by, among other things, selling the Recalled Products which had been
treated with unauthorized pest control products and by failing to refund Class Members the
purchase price of the Recalled Products. As a result of the Defendant's breaches of contract,
the Class Members suffered the damages set out below.

Sale of Goods Act & Equivalent Sale of Goods Statutes

38. At all times relevant to this action, the Plaintiff and the other Class Members resident in
Ontario were buyers and the Defendant was a seller for the purposes of the Sale of Goods Act
RSO 1990, c S.1.

39. At all times relevant to this action, Class Members resident in Alberta, British Columbia,
Manitoba, New Brunswick, Newfoundland and Labrador, Nova Scotia, Prince Edward Island,
and Saskatchewan were buyers located in those provinces for the purposes of the respective
sale of goods acts of those provinces (the "Equivalent Sale of Goods Acts"}. The Defendant
carried on business in those Provinces and was a seller for the purposes of the Equivalent
Sales of Goods Acts.
40. The Recalled Products are goods for the purposes of the Sale of Goods Act and for the
purposes of the Equivalent Sale of Goods Acts.
41. The Defendant expressly or impliedly warranted to the Plaintiff and the Class Members that
the Recalled Products were reasonably fit or safe for human consumption and the Recalled
Products complied with or exceeded the relevant Health Canada regulations regarding the
production, testing and sale of medical marijuana, and that the Recalled Products were of
merchantable and/or acceptable quality. The Plaintiff relied on the Defendant's skill· and

14

judgment to cultivate, produce, test, process, manufacture, distribute, market and sell
medical marijuana products that were safe and complied with af! relevant regulations and
requirements.
42. Despite and/or contrary to the foregoing warranties and the Representations, and as further
set out above, the Recalled Products were sold to the Plaintiff and the Class Members when
they were in fact not reasonably fit or safe for human consumption, did not comply with the
relevant Health Canada regulations, and were not of merchantable and/or acceptable quality.
43. As a result of the Defendant's breaches of the Sale of Goods Act and of the Equivalent Sale of
Goods Acts, the Class Members suffered damages.

Representations

44. The Defendant made, approved or authorized a number of consistent, common and uniform
Representations (whether express, implied or by omission) in, among other things, their
written promotional materials, media releases, internet, social media and print media
advertising, website(s), and other marketing materials in relation to the safety and/or quality
of its medical marijuana products.

As used in this Statement of Claim, the term

"Representations" includes the following common and consistent representations made by
the Defendant (whether expressly, implied or by omission) to the effect that:

a.

Its medical marijuana products, including the Recalled Products, were safe for human
consumption;

b.

its medical marijuana products, including the Recalled Products, complied with the
relevant Health Canada regulations regarding the cultivation, production, testing,
processing, manufacture distribution, marketing, and/or sale 13roduetion, for medical
marijuana; and
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c.

it was lawfully entitled to sell its medical marijuana products, and in particular the
Recalled Products.

45. As noted above, the Representations include representations by omission.

In the

circumstances and given the nature of its business and what the Defendant did expressly
represent about its products and its ability to sell medical marijuana products, the Defendant
should have advised, but failed to advise, the Class Members about the use of the
unauthorized pesticides as referred to above.
46. The Defendant was in a proximate and special relationship with the Plaintiff and the Class
Members by virtue of, among other things:
a.

The Defendant's knowledge of the -tAi:1-t fact that the Class Members were purchasing
a product to treat a number of pre-existing health conditions and were otherwise in a
vulnerable positionj

b.

That the Class Members chose to purchase the Recalled Products from the Defendant
because they wanted quafity medical marijuana products from a source they could
trustj

c.

The Defendant's skill, experience and expertise in the cultivation, production, testing,
processing manufacture, distribution, marketing and sale of the Recalled Products;

d. The fact that Class Members had no means of knowing or investigating the use of
unapproved pest control products in relation to the Recalled Products;
e. The fact that Class Members' license to purchase medical marijuana was nottransferable and was linked to Mettrum; and,
f.

The need for Class Members to rely on the Representations and integrity of the
Defendant in respect of the Recalled Products and their attributes.
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47. The Defendant owed a duty of care to the Plaintiff and the Class Members. It was intended by
the Defendant and reasonably foreseeable that the Class Members would reasonably rely
upon the Representations when purchasing the Recalled Products and would suffer the
damages described below as a result.
48. The Representations were false and were made negligently.
49. The Plaintiff and Class Members reasonably relied on the Representations in deciding whether
to purchase the Recalled Products from the Defendant. Among other things, their reliance can
be inferred on a class-wide basis from the purchase of the Recalled Products.
50. The Plaintiff and the Class Members suffered damages as a result of relying on the
Representations in purchasing the Recalled Products. The Defendants are liable to pay
damages to the Class Members.

Negligence

51. The Defendant owed a duty of care to the Plaintiff and the other Class Members to ensure
that its products were safe, were not treated with or exposed to unauthorized pesticides, and
otherwise complied with all relevant Health Canada regulations. The Defendant breached this
duty by, among other things:
a.

Using pest control products and/or other products not approved for use on medical
marijuana plants contrary to the ACMPR or the MMPR, which products could cause
adverse health consequences;

b.

Failing to have systems in place to ensure that unauthorized pest control products or
products containing unauthorized pest control products were not purchased, or located,
stored or used at Mettrum's facilities;
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c.

Failing to adequately monitor, test or screen the pest control products or other products
used in association with the Recalled Products to ensure they did not include any
unapproved pest control products;

d.

Failing properly, adequately or at all to test its medical marijuana plants and products
for pesticides and/or any other prohibited substances before distributing or selling the
· Recalled Products to the Class;

e.

Failing to conduct a reasonable, appropriate and timely investigation in 2014 (or earlier)
or thereafter generally and, more specifically, in response to report(s) that an
unauthorized pest control product has been used in association with its products;

f.

Continuing to sell Recalled Products to the Class Members after it knew or should have
known that its products had been treated with unapproved pest control products.

g.

Failing to warn the Class Members that the Recalled Products had been exposed to
dangerous and/or unapproved pest control products contrary to the provi~ions of the
ACMPR or the MMPR.

52. As a result of the foregoing breaches of the Defendant's duty of care, the Class Members
suffered damages.
Breach of the Competition Act

53. The Defendant made the Representations to the public and in so doing breached s. 52 of the

Competition Act as the Representations:
a. were made for the purpose of promoting the supply or use of the medical marijuana
products for the business interests of the Defendant;
b. were made to the public; and
c.

were false and misleading in a material respect.
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54. Pursuant to s. 36 of the Competition Act, the Defendant is liable to pay the damages resulting
from its breach of s. 52 thereof.

Consumer Protection Act & Equivalent Consumer Protection Statutes
55. At all times relevant to this action, the Plaintiff and Class Members resident in Ontario were
consumers and the Defendant was a supplier for the purposes of the Consumer Protection

Act.
56. At all times relevant to this action, Class Members resident in British Columbia, Alberta,
Saskatchewan, Manitoba, Quebec, Prince Edward Island, Nova· Scotia and Newfoundland and
Labrador were consumers located in those provinces for the purposes of the respective
consumer protection statues of those provinces, which are set out below at subparagraphs 69
(f), (h}, (i), (j), (k), (I), (m), (n), (o) and {p) (the "Equivalent Consumer Protection
Statutes"}. The Defendant carried on business in those Provinces and was, among other
things, a supplier for the purposes of the Equivalent Consumer Protection Statutes.
57. The Plaintiff state that the Representations constituted unfair, unconscionable and/or
otherwise prohibited practices under the Consumer Protection Act and Equivalent Consumer
Protection Statutes, given that, among other things, the Defendant knew, or ought to have

known, that:
a.

the Representations were false, misleading and deceptive;

b. the Recalled Products did not have the characteristics, uses, benefits or qualities clS set
out in the Representations;
c.

the Recalled Products were not of the particular standard, quality or grade as ·set out in
the Representations;

d. the Representations used exaggeration, innuendo and/or ambiguity as to a material fact
and failed to state a material fact in respect of the Recalled Products;
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e.

the Class Members were unable to receive all expected benefits from the Recalled
Products;

f.

the consumer transactions were excessively one-sided in favour of the Defendant;
and/or

g.

the terms of the consumer transactions were so adverse to the Class Members as to be
inequitable.

58. The Representations were made on or before the date that the Plaintiff and other Class
Members entered into the agreements to purchase the Recalled Products.
59. The Plaintiff and Class Members are entitled to rescission of the purchase price for the
Recalled Products as well as damages pursuant to s. 18 of the Consumer Protection Act and
equivalent provisions of the Equivalent Col'lsumer Protection Statutes.
60. The Plaintiff states that this Statement of Claim is, pursuant to section 18(3} of the Consumer

Protection Notice Act, notice of her intention to seek rescission on her own behalf and on
behalf of the Class Members under section 18(1) of the Consumer Protection Act or recov.ery
under subsection (2), if rescission is not possible.
61. In the alternative, the Plaintiff pleads that she and the Class Members are entitled, to the
extent necessary, to a waiver of any notice requirements under the Consumer Protection Act
or of the Equivalent Consumer Protection Statutes.
62. As a result of the Defendant's breaches of the Consumer Protection Act and of the Equivalent
Consumer Protection Statutes, the Class Members suffered damages.
Damages

63. As a result of the Defendant's conduct and failures as noted above, the Class Members have
suffered damages including, but not limited to, the following:
a.

damages equivalent to the purchase price paid for the Recalled Products;
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b.

lost time, lost income, and other expenses incurred in relation to the recalls, the
Recalled Products, and any health monitoring necessary or appropriate relating to the
consumption of the Recalled Products;

c.

an amount necessary to fund an adequate system for health monitoring for the Class;

d. damages for any adverse health consequences; and,
e.

damages, expenses and inconvenience associated with obtaining replacement medical
marijuana for the Recalled Products improperly supplied by the Defendant and the
delays in obtaining medical marijuana products resulting from the recalls.

64. The Plaintiff pleads that the Class Members' damages were sustained in Ontario and in the
rest of Canada.
Punitive Damages

65. The Defendant's conduct described above was deliberate, unlawful, arrogant, high-handed,
outrageous, reckless, secretive, callous, willful, and disgraceful and in contemptuous
disregard of the rights and interests of the Class Members and the public. Among _other
things, the Defendant should have prevented and tested for the use of unauthorized
pesticides, and should have investigated and disclosed same long before it did in fact. The
Defendant is liable to pay punitive and aggravated damages.

Unjust Enrichment

66. The Defendant caused the Plaintiff and the Class Members to pay for a product that they
should not have purchased and would not have purchased ff they had known the facts as set
out above. As a result, the Defendant was enriched. The Plaintiff and the Class Members
suffered a deprivation corresponding to the Defendant's enrichment. There is no juristic
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reason for the Defendant's enrichment and the Class Members' corresponding deprivation.
The Class Members are entitled to restitution for the Defendant's unjust enrichment.

Waiver of Tort

67. In the alternative to damages, the Plaintiff pleads that the Class is entitled to claim "waiver of
tort" and thereby to claim an accounting or other such restitutionary remedy for disgorgement
of the revenues generated by the Defendant as a result of the wrongful sale of the Recalled
Products and subsequent refusal to refund the purchase price of the Recalled Products to the
Class Members.

68. The Plaintiff claims that the Class Members' entitlement to such an election is appropriate for,
among other things, the following reasons:
a.

Revenue was acquired in a manner in which the Defendant cannot in good conscience
retain;

b.

The integrity of the marketplace would be undermined if an accounting was not
required;

c.

Absent the Defendant's tortious conduct the Recalled Products could not have been
marketed nor would the Defendant have received any revenue for them; and

d. The Defendant engaged in wrongful conduct by putting into the marketplace a
potentially dangerous health product that it was not in fact permitted to sell.

Statutes
69. The Plaintiff pleads and relies upon the following statutes:

a)

Access to Cannabis for Medical Purposes Regulations, SOR/2016-230, sections 18, 63(1}
and 66;

b}

Marihuana for Medical Purposes Regulations, SOR/2013-119, sections 6, 52 and 54

c}

Class Proceedings Act, 1992 S.O. 1992, c. 6, as amended;
22

..

.
d)

Competition Act, R.S. 1985, c. C-34, as amended, and the regulations thereto, sections
36(1) and 52(1);

e)

Consumer Protection Act 2002, S.O. 2002, c. 30, as amended, and the regulations
thereto, sections 2, s, 9(1), 9(2), 14, 15, 16, 17, 18, and 19;

f)

Fair Trading Act, R.S.A. 2000, c. F-2 as amended, and the regulations th_ereto, sections 5,
6, 7, 7.2, 7.3, and 13;

g)

The Food and Drugs Act R.S.C., 1985, C. F-27 ss. 8-10;

h)

Business Practices and Consumer Protection Act, S.B.C. 2004, c. 2 as amended, and the
regulations thereto, sections 4, 5, 8, 9, 10, 171, and 172;

i)

The Business Practices Act,.C.C.S.M. c. B120 as amended, and the regulations thereto,
sections 2, 3, 4, 5, 6, 8, and 23;

j)

Trade Practices Act, R.S.N.L 1990, c T-7 as amended, and the regulations thereto,
sections 5, 6, 7, and 14;

k)

Consumer Protection and Business Practices Act, S.N.L. 2009, c. C-31.1 as amended, and
the regulations thereto, sections 7, 8, 9, and 10;

I}

Consumer Protection Act, C.Q.L.R. c. P-40.1 as amended, and the regulations thereto,
sections 53, 215, 218, 219, 220, '221, 222, 228, 239, 252, 253, 271, and 272;

m) The Consumer Protection Act, S.S. 1996, c. C-30.1 as amended, and the regulations
thereto, sections 5, 6, 7, 8, 14, and 16;
n)

The Consumer Protection and Business Practices Act, S.S. 2014, c. C-30.2 as amended,
and the regulations thereto, sections 2, 4, 6-16, 19-22, 24-33, 36, 37, 39, 91 and 93;

o)

Business Practices Act, RSPEI 1988, c B-&, as amended, and the regulations thereto,
sections 1, 2, 3 and 4;
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p)

The Consumer Protection Act, RSNS 1989, c. 92 as amended, and the regulations
thereto, section 28;

q)

Sales of Goods Act, RSA 2000, c S-2 as amended, section 16;

r}

Safe of Goods Act, RSO 1990, c. 5.1 as amended, section 15;

s}

The Sale of Goods Act, CCSM 2000, c S10 as amended, section 16;

t)

Sale of Goods Act, RSBC 1996, c 410, as amended, section 18;

u)

Sale of Goods•Act, RSNB 1973, c S-1 as amended, section 15;

v)

Sale of Goods Act, RSNL 1990, c S-6 as amended, section 16;

w)

Sale of Goods Act, RSNS 1989, c 408 as amended, section 17;

x)

Sale of Goods Act, RSPEI 1988, c S-1 as amended, section 16;

y)

Sale of Goods Act, RSS 1978, c. S-1 as amended, section 16;

z)

Negligence Act, R.S.O. 1990, c. N.1, as amended and the equivalent Provincial and
Territorial legislation.

The Plaintiff proposes that this action be tried in =raronto Oshawa, Ontario.
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(Notice of Action Issued on October 31, 2018)

CLAIM
1. The Plaintiff, Erin Dawn Christiansen ("Plaintiff'} claims:

a.

an order certifying this proceeding as a class proceeding and appointing the Plaintiff as
Representative Plaintiff for the Class (as described below};

b.

$100,000,000.00 in general damages for the Class or such other amount as determined
by the Court;

c.

punitive, aggravated and exemplary damages in the amount of $10,000,000.00 or such
other amount as this Honourable Court deems just;

d.

a declaration that the Defendants misrepresented the characteristics of their medical
marijuana products;

1

e.

a declaration that the Defendants breached the expressed or implied terms of their
contracts with the Class Members;

f.

a declaration that the Defendants violated Part VI of the Competition Act;

g.

a declaration that the Defendants engaged in unfair practices contrary to Part Ill of the
Consumer Protection Act and the equivalent provisions in the Equivalent Consumer
Protection Statutes (as defined below);

h.

declarations that it is not in the interests of justice to require notice be given pursuant
to s. 18(15) of the Consumer Protection Act (and any equivalent provisions of the
Equivalent Consumer Protection Statutes) and waiving any such notice provisions;

i.

an order for the rescission of the purchase of medical marijuana products affected by
the recalls as set out below or, if rescission is found not to be possible, an order for
damages and/or the recovery of the amount by which the payment for the Recalled
Products and/or Other Products (as defined below) exceeded the value thereof;

j.

an order requiring the Defendants to fund, or otherwise compensate the Class Members
for, the costs of operating and administering an adequate system for health monitoring
relating to the consumption of the Recalled Products and/or Other Products;

k.

statutory damages pursuant to the Competition Act, the Consumer Protection Act and
the Equivalent Consumer Protection Statutes in an amount to be determined by this
Honourable Court;

I.

a declaration that the Defendants breached their implied warranties of quality and
fitness contrary to section 15 of the Sale of Goods Act (and any equivalent provisions of
the Equivalent Sale of Goods Acts as defined below);
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m. a declaration that the Defendants were negligent in the cultivation, production, testing,
processing manufacture, distribution, marketing and sale of the medical marijuana
products affected by the recall as set our below;
n.

prejudgment interest compounded and post-judgment interest pursuant to the Courts
of Justice Act;

o.

costs of this action on a substantial indemnity basis, together with applicable
Harmonized Value-added Tax thereon in accordance with the Excise Tax Act, R.S.C.
1985, c. E-15, as amended;

p.

the costs of administering the plan of distribution of the recovery in this action in the
sum of $500,000 or such other sum as this Honourable Court deems appropriate; and

q.

such further and other relief as may be required by the Class Proceedings Act, 1992 or
as this Honourable Court may deem just.

The Defendants & Background
2.

This action arises generally out of the recall of medical marijuana products by Mettrum Ltd. as
described in the Plaintiff's Amended Statement of Claim in Erin Dawn Christiansen v Mettrum
Ltd., court file number Court File No. 820/17 ("Mettrum Claim") or similar circumstances. The

Plaintiff repeats and relies upon the allegations in the Mettrum Claim.

3.

The Defendant, Mettrum Ltd. ("Mettrum") is a Health Canada licensed producer of medical
marijuana and medical marijuana products. Prior to January 31, 2017 Mettrum was a whollyowned subsidiary of Mettrum Health Corp. As of January 31, 2017, Mettrum Health Corp. was
acquired by Canopy Growth Corporation.
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4.

The Defendants Mettrum (Bennett North) Ltd, now Starseed Medicinal Inc. ("Mettrum (Bennett
North"), and Agripharm Corp. ("Agripharm") were, at all material times prior to January 31,
2017, wholly owned subsidiaries of Mettrum Health Corp.

5.

In October 2018 Mettrum disclosed, for the first time, that Mettrum (Bennett North) and
Agripharm were involved in the growing, production, processing, marketing and/or sale of
Recalled Products (as defined below) and or other marijuana products containing, or derived
from marijuana plants or products exposed to, the unauthorized pesticides which may or may
not have been recalled ("Other Products").

6. The Plaintiff pleads that Mettrum (and its authorized executives, management and
representatives) exercised formal, actual or de facto control or common control over the other
Defendants. The use of the unauthorized pesticides and the representations regarding the
Recalled Products and Other Products as set out herein were authorized, approved, permitted,
directed and controlled by Mettrum. At all material times, Mettrum, Mettrum (Bennett North)
and Agripharm were part of the Mettrum Health Corp. group of companies.

Mettrum is

responsible in law and in fact for the liability of the other Defendants as pleaded herein.

7.

As licensed cannabis producers, the Defendants were required to comply with the
requirements of the Access to Cannabis for Medical Purposes Regulations ("ACM PR") in order
to, among other things, lawfully sell medical marijuana to the public. Prior to the promulgation
of the ACMPR, the Defendants were required to comply with the requirements of the

Marihuana for Medical Purposes Regulations ("MMPR").

8.

The production and sale of medical marijuana is strictly controlled by Health Canada. Pursuant
to section 63(1) of the ACM PR (formerly section 52(1) of the MMPR), the Defendants cannot
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sell fresh or dried marijuana or cannabis oil unless the applicable requirements of Subdivision
D "Good Production Practices" of the ACMPR (formerly Subdivision D of the MMPR) have been
met.

9.

Pursuant to section 66 of Subdivision D of the ACM PR (formerly section 54 of the MMPR),
licensed cannabis producers, including the Defendants, are not permitted to use any pest
control products unless the product is one of the pest control products approved for use on
cannabis under the Pest Control Products Act ("PCPA"). Licensed cannabis producers cannot sell
any medical marijuana products that have been treated with any unapproved pest control
products.

10. Licensed producers, including the Defendants, must have adequate controls within their
facilities to ensure that unauthorized pest control products are not used. Controls may include,
among other things, restricting access to pest control products, monitoring the application of
products to fresh or dried marijuana, marijuana plants or seeds, and/or testing for unauthorized
pesticide use. The Plaintiff pleads that the Defendants failed to utilize and abide by the
foregoing controls as it relates to the Recalled Products and the Other Products, and applied
unauthorized pesticides and washes on the plants or products in questions.

11. The Defendants represented, or alternatively Mettrum represented on behalf of the
Defendants, that they were lawfully entitled to sell their medical marijuana products, that they
incorporated and were committed to high standards of quality and industry best practices to
meet Health Canada regulations, and that they met or exceeded international guidelines
regarding chemical contaminants.

Among other things and according to the Defendants'

website and other public statements:
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a.

"Mettrum™ is a Health Canada licensed producer of medicinal cannabis and is committed to
ongoing research, regulatory compliance, producing quality products, and providing
comprehensive customer service.

... Health Canada has recently implemented new regulations to improve access to medical
marijuana patients Canada-wide. As a Licensed Producer, Mettrum operates in compliance with
these regulations to meet the needs of our clients."

b.

"Mettrum uses high standards of quality to meet Health Canada regulations"

c.

"We are committed to ongoing research, regulatory compliance, and defining and incorporating
industry best practices throughout the production of a broad spectrum of strains of medical
cannabis consistent with Health Canada regulations."

d.

"Mettrum products are grown under strictly controlled conditions to ensure the finest quality. Our
plants are grown in a medical laboratory facility that allows for a tightly controlled growing
environment. ...
All Mettrum products pass through rigorous quality control processes to ensure they are naturally
safe for your consumption and are pharmaceutically tested to ensure the highest quality cannabis."

e. "Mettrum utilizes only the highest quality nutrients and state of the art growing techniques. All
finished products must meet or exceed international pharmacopoeia/ guidelines for microbial and
chemical contaminants, prior to being made available for sale.,,

12. As a licensed cannabis producer, the Defendants, cultivated, produced, tested, processed,
manufactured, marketed, distributed and sold a number of medical marijuana products
including, among other things, dried cannabis and/or cannabis infused oil(s).

13. Pursuant to s. 3(2) of the ACM PR (formerly section 3(2) of the MMPR), a person may possess
fresh or dried medical marijuana or cannabis oil only if he or she is a client of a licensed producer
(such as Mettrum) and obtained the marijuana for his or her own medical purposes. A person
may become a client of a licensed producer only by providing the licensed producer with a
prescribed medical form, issued by a licensed health practitioner, that conforms to section 8
of the ACM PR and submitting a licensed producer specific registration form. Once a person has
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complied with the foregoing requirements, he or she is able to purchase fresh or dried medical
marijuana from that licensed producer pursuant to section 22(4) of the ACM PR.

14. In or around November 2016, and as discussed in greater detail below, Mettrum began a series
of recalls regarding a number of its medical marijuana products ("Recalled Products"). The
recalls were initiated because it found that some of the products that it had sold contained
amounts of two pest control products, which were not authorized for use on medical marijuana
plants; The two pest control products were pyrethrins and myclobutanil both of which were
dangerous and not safe for humans and not approved for use in medical marijuana. The
Recalled Products and/or Other Products included dried marijuana and cannabis oil.

15. Pyrethrins and myclobutanil are both pesticides. Myclobutanil is generally used to control
mildew. Among other things, myclobutanil produces hydrogen cyanide when combusted.
Hydrogen cyanide is potentially lethal to humans.

16. At all materials times pyrethrins and myclobutanil were not one of the pest control products
that were authorized for use on cannabis plants under the Pest Control Products Act. These
pesticides should not have been used in association with, or applied to, medical cannabis plants
or medical marijuana products. Exposure to pyrethrins and myclobutanil can cause adverse
health effects. Pursuant to the relevant provisions of the ACMPR and/or the MMPR, the
Recalled Products and/or Other Products should never have been offered for sale, distributed
or sold to anyone.
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Use of Unapproved Pest Control Products

17. In or about 2014, a Mettrum employee purported to have witnessed Mettrum staff applying
myclobutanil to cannabis plants. Mettrum is in fact and in law responsible for the actions of its
employees.

18. In or about October 2014, the employee brought his concerns to the attention of Mettrum,
including the Defendants' then CEO Michael Haines. The CEO of Mettrum's parent (Canopy
Growth Corporation) has advised that th,e staff member's concerns were raised with Mettrum
management in October 2014, which 11 led to an investigation which we are told yielded no proof
of wrongdoing."

19. As set out below, the Defendants or their parent (Canopy Growth Corporation) posted
information to its website confirming that Mettrum used a product called Megawash as a foliar
spray on marijuana plants. The Defendants or its parent have advised that, in June 2016, it was
discovered, through testing in Colorado, that Megawash contained pyrethrins. The Defendants
or its parent has advised that the discovery led the Defendants to recall a number of products
that had been treated with Megawash. The Defendants have advised in part that, in the course
of testing its products, the Defendants further discovered the presence of myclobutanil.

20. Health Canada has advised that during an inspection by it in October 2016 conducted at
Mettrum's premises, it was observed that cannabis plants were treated with a product that
contained pyrethrins. Health Canada has advised that, as a result, the Defendant Mettrum then
initiated a recall of certain products sold between September 30, 2014 and October 21, 2016.
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21. According to Mettrum, when the presence of myclobutanil was discovered in 2016, the
Defendants conducted a further investigation or testing that found trace amounts of
myclobutanil in other batches. Mettrum has advised that the recall for myclobutanil extends
back to January 2016. Mettrum has stated that tests conducted on retained product samples
taken prior to 2016 showed no detection of myclobutanil but further indicated, however, that
the test results for this period were not conclusive. Mettrum did acknowledge that one of its
. staff members reported concerns to Mettrum management about suspected myclobutanil use
prior to 2016. Mettrum management has. advised that it suspects that some staff may have
applied myclobutanil in response to a mildew issue in limited areas of the facility.

22. As of February 22, 2017 Mettrum, advised that its investigation remained ongoing.

23. As discussed below, the Plaintiff pleads that the Defendants should have had - but did not controls, tests and processes in place to ensure that unauthorized pest control products or
foliar sprays were not used in association with its piants or products. The Plaintiff pleads that,
if reasonable and appropriate controls, tests and process were in place in, or if reasonable
investigations had been conducted in 2014, in June 2016 or at other times, the Defendants
could have prevented the use of unapproved pest control products or could have discovered
and disclosed their use immediately or in a timelier manner. By failing to appropriately discover
the presence and use of such products, the Defendants exposed class members to the foregoing
unapproved pest control products, dangerous products and potential adverse health
consequences.

The Recall Notices & Related Disclosures
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24. On November 1, 2016, and as part of its initial recall, Mettrum released a media release which
provided in part that Mettrum was recalling medical cannabis products that were exposed to a
foliar spray containing pyrethrins, which is not registered for use on medical cannabis. Mettrum
advised that the recall was defined by Health Canada as a Type Ill recall, which is defined by
Health Canada as a "situation in which the use of, or exposure to, a product is not likely to cause
any adverse health consequences."
25. On December 1, 2016, Mettrum released a media release which read in part, as follows:

With reference to Mettrum's press release on November 1st, 2016, as a result of further testing
and working with the full cooperation of Health Canada, Mettrum plans to voluntarily add a small
number of additional product lots to the scope of its existing Type Ill voluntary withdrawal.
26. On December 5, 2016, January 7 and January 28, 2017, Mettrum expanded the earlier
November Type Ill recall to include products sold between January 1, 2016 and November 17,
2016, purportedly following subsequent testing that identified lots containing myclobutanil.

27. As of February 7, 2017, Health Canada reports that it had received 10 adverse reaction reports
related to Mettrum products sold during the period covered by the recall. Health Canada
further recommended that anyone affected by the recall immediately stop using the Recalled
Products. Moreover, in a notice published in response to the recall, Health Canada stated that:

Licensed producers are advised that the use of any "foliar spray" containing, but not limited to,
fertilizers, nutrients, or wetting agents applied on fresh or dried marijuana, marijuana plants or
seeds is prohibited, as is any other product containing an unauthorized pest control ingredient.

28. On or about February 22, 2017, Mettrum or its parent posted a series of questions and answers
to its website. In that document, Mettrum acknowledged among other things that pyrethrins
and myclobutanil cannot be applied to medical cannabis. It was further acknowledged that
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"When it is combusted, myclobutanil results in the formation of HCN (hydrogen cyanide), which
can have negative impacts on human health at high doses."

29. In an open letter posted on the internet dated February 23, 2017, Canopy Growth Corporation's
CEO, Bruce Linton, made a number of statements including the following:

a.

"In the first weeks, Canopy's management team has taken steps to enhance quality assurance
practices and operational controls in order to bring operations up to our world class standard";

b.

"Customer safety and trust are always our top priorities, and they are particularly important
following the Mettrum product recall";

c.

"Restoring confidence in Mettrum requires more than just changes going forward. It requires
openness and transparency starting today, to ensure patients understand the recent Mettrum
recall"; and,

d.

"The application of pest control products not registered for use on cannabis at Mettrum was
inexcusable."

30. In an email to Class Members dated February 23, 2017, Bruce Linton (the CEO of Canopy Growth
Corporation) made several further statements, including among other things:

a.

two pest control products not registered for use on cannabis had been applied to
products, one of which, myclobutanil, was detected in Mettrum's dried cannabis and
cannabis oil products;

b.

that product reliability and open communication were hallmarks of Mettrum's business;
and,

c.

that the Defendant's customers chose Mettrum because they wanted quality products
from a source that they could trust.
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31. Despite issuing the foregoing product recalls, Mettrum has refused to provide refunds to the
Class Members (as defined below) for, among other things, any Recalled Products that had been
consumed or were not returned.

32. In October 2018 Mettrum disclosed, for the first time that, among other things, Mettrum
(Bennett North) and Agripharm were involved in the growing, production, processing.
marketing and/or sale of the Recalled Products. Moreover, Mettrum further advised for the
first time in October 2018 that Mettrum did not test for the presence of pyrethrins at its
Mettrum (Bennett North) and Agripharm facilities. As such, the Plaintiff pleads that the Recall
may not have identified all affected products (or product derived from affected plants or other
products) and that the Recall may have been under-inclusive.

The Plaintiff & the Class

33. The Plaintiff brings this action on her own behalf and on behalf of anyone who purchased the
Recalled Products and the Other Products between September 2014 and November 2016. To
the knowledge of Mettrum, the Plaintiff and the other Class Members relied on the Defendants
to grow, process and supply medical marijuana to address a variety of pre-existing health care
or medical needs or conditions.

34. The Plaintiff is an individual residing in Thunder Bay, Ontario. The Plaintiff suffers from chronic
back pain arising from spina bifida and scoliosis. The Plaintiff was prescribed medical marijuana
to treat the pain arising from her conditions.

35. Between March 2016 and November 2016, the Plaintiff arranged and agreed to purchase
several orders of medical marijuana products, including Recalled Products, and the Other
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Products from Mettrum. The Plaintiff estimates that she paid in excess of $3,430 for her
medical marijuana products between March and November 2016. The Plaintiff consumed the
majority of her medical marijuana products through smoking and, to a lesser extent, through
vaporization.

36. In or about late May 2016, the Plaintiff began to feel unwell. The Plaintiff experienced
symptoms including, among other things, facial swelling, rash, fever, and severe head and body
aches. The Plaintiff sought medical attention and was hospitalized.

37. On or after November 1, 2016, the Plaintiff received recall notices from Mettrum regarding
both pyrethrins and myclobutanil. The notices advised the Plaintiffs that, among other things,
Mettrum had sold her Recalled Products. Some of the recall notices directed the Plaintiff to not
consume (destroy or return) any unused product. Similar recall notices were sent to the other
Class Members.

38. The Plaintiff made a number of requests for a refund from Mettrum. These requests were
refused. The Plaintiff was advised by Mettrum that, among other things, Mettrum would only
replace unused and returned Recalled Products, that she was not entitled to a refund on any
consumed Recalled Products and that she was only entitled to a 20% off her next purchase
which would have required the Plaintiff to continue to purchase products from Mettrum.

39. The Plaintiff and the Class Members relied on the Defendants as noted above, to grow, process
and supply medical marijuana to address a variety of health care needs including, but not
limited to, pain management.

As a result of the recall, many Class Members were unable to

obtain, or delayed in obtaining, the medical marijuana products from the Defendants necessary
to, among other things, treat their pre-existing conditions in a timely manner.
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40. The Defendants knew that they were growing, processing and selling the products in question
to the Class Members for the express purpose of treating a number of pre-existing health
conditions. The Plaintiff and the Class Members would never have purchased the Recalled
Products and/or Other Products if they knew that the Defendants had used unapproved pest
control products on the Recalled Products and/or Other Products and that the Recalled
Products and/or Other Products did not meet all relevant Health Canada regulations.

Conspiracy

41. The Defendants and various of their employees, growers and other representatives and
management (including representatives of their parent corporation or individuals who were
otherwise authorized by the parent corporation) knew or should have known of the use of
unauthorized/illegal pesticides and foliar sprays. They conspired and agreed amongst
themselves to use, or direct or allow the use of, the unauthorized/illegal pesticides and sprays
in the cultivation and production of the Recalled Products and/or Other Products, to market
and sell the Recalled Products and/or Other Products to the Class Members, to authorize the
Representations referred to herein, and to otherwise conceal and not disclose their use of the
unauthorized/illegal pesticides from customers, prospective customers, and Health Canada as
referred to above.

42. The use and unauthorized/illegal pesticides and sprays was in breach of the ACMPR as
aforesaid, and so was unlawful.
43. While acknowledging their use of unauthorized/illegal pesticides, the Defendants have not
identified or disclosed details of the specific individuals who applied, directed or allowed the

14

use of the unauthorized/illegal pesticides and who were otherwise part of or party to use
unauthorized/illegal pesticides and/or the efforts to conceal their use.
44. The Defendants are liable (vicariously and otherwise) for the actions of their employees and
authorized representatives in this regard.
45. The Defendants knew or ought to have known that the Class Members would suffer damages
as referred to herein as a result of the conspiracy, and that Class Members did in fact so suffer
damages.

Breach of Contract

46. It was an express or implied term of the uniform contracts with the Class Members that the
Recalled Products were safe and complied with all relevant Health Canada regulations and
requirements regarding the cultivation, production, testing, processing and sale of medical
marijuana. The Defendants were not permitted by law to sell medical marijuana that had been
treated with unauthorized pest control products. The Defendants breached their contracts with
the Class Members by, among other things, selling the Recalled Products which had been
treated with unauthorized pest control products and by failing to refund Class Members the
purchase price of the Recalled Products and/or Other Products. As a result of the Defendants'
breaches of contract, the Class Members suffered the damages set out below.

Sale of Goods Act & Equivalent Sale of Goods Statutes

47. At all times relevant to this action, the Plaintiff and the other Class Members resident in Ontario
were buyers and the Defendants were sellers for the purposes of the Sale of Goods Act RSO

1990, c S.1.
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48. At all times relevant to this action, Class Members resident in Alberta, British Columbia,
Manitoba, New Brunswick, Newfoundland and Labrador, Nova Scotia, Prince Edward Island,
and Saskatchewan were buyers located in those provinces for the purposes of the respective
sale of goods acts of those provinces (the "Equivalent Sale of Goods Acts"). The Defendants
carried on business in those Provinces and was a seller for the purposes of the Equivalent Sales
of Goods Acts.
49. The Recalled Products and/or Other Products are goods for the purposes of the Sale of Goods

Act and for the purposes of the Equivalent Sale of Goods Acts.
50. The Defendants expressly or impliedly warranted to the Plaintiff and the Class Members that
the Recalled Products were reasonably fit or safe for human consumption and the Recalled
Products and/or Other Products complied with or exceeded the relevant Health Canada
regulations regarding the production, testing and sale of medical marijuana, and that the
Recalled Products and/or Other Products were of merchantable and/or acceptable quality. The
Plaintiff relied on the Defendants' skill and judgment to cultivate, produce, test, process,
manufacture, distribute, market and sell medical marijuana products that were safe and
complied with all relevant regulations and requirements.
51. Despite and/or contrary to the foregoing warranties and the Representations, and as further
set out above, the Recalled Products and/or Other Products were sold to the Plaintiff and the
Class Members when they were in fact not reasonably fit or safe for human consumption, did
not comply with the relevant Health Canada regulations, and were not of merchantable and/or
acceptable quality.
52. As a result of the Defendants' breaches of the Sale of Goods Act and of the Equivalent Sale of
Goods Acts, the Class Members suffered damages.

Representations
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53. The Defendants made, approved or authorized a number of consistent, common and uniform
Representations (whether express, implied or by omission) in, among other things, their written
promotional materials, media releases, internet, social media and print media advertising,
website(s), and other marketing materials in relation to the safety and/or quality of it~ medical
marijuana products. As used in this Statement of Claim, the term "Representations" includes
the following common and consistent representations made by the Defendants (whether
expressly, implied or by omission) to the effect that their:

a.

medical marijuana products, including the Recalled Products and/or Recalled Products,
were safe for human consumption;

b.

medical marijuana products, including the Recalled Products and/or Other Products,
complied with the relevant Health Canada regulations regarding the cultivation,
production, testing, processing, manufacture distribution, marketing, and/or sale for
medical marijuana; and

c.

were lawfully entitled to sell medical marijuana products, and in particular the Recalled
Products and/or Other Products.

54. As noted above, the Representations include representations by omission.

In the

circumstances and given the nature of its business and what the Defendants did expressly
represent about its products and its ability to sell medical marijuana products, the Defendants
should have advised, but failed to advise, the Class Members about the use of the unauthorized
pesticides as referred to above.
55. The Defendants were in a proximate and special relationship with the Plaintiff and the Class
Members by virtue of, among other things:
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a.

Their knowledge of the #lat fact that the Class Members were purchasing a product
to treat a number of pre-existing health conditions and were otherwise in a
vulnerable position;

b.

That the Class Members chose to purchase the Recalled Products and/or Other
Products because they wanted safe, quality medical marijuana products from a
source they could trust;

c.

The Defendants' skill, experience and expertise in the cultivation, production, testing,
processing manufacture, distribution, marketing and sale of the Recalled Products
and/or Other Products;

d.

The fact that Class Members had no means of knowing or investigating the use of
these dangerous and unapproved pest control products in relation to the Recalled
Products and/or Other Products;

e.

The fact that Class Members' license to purchase medical marijuana was nottransferable and was linked to Mettrum; and,

f.

The need for Class Members to rely on the Representations and integrity of the
Defendants in respect of the Recalled Products and/or Other Products and their
attributes.

56. The Defendants owed a duty of care to the Plaintiff and the Class Members. It was intended by
the Defendants and reasonably foreseeable that the Class Members would reasonably rely
upon the Representations when purchasing the Recalled Products and/or Other Products and
would suffer the damages described below as a result.
57. The Representations were false and were made negligently.
58. The Plaintiff and Class Members reasonably relied on the Representations in deciding whether
to purchase the Recalled Products and/or Other Products from the Defendants. Among other
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things, their reliance can be inferred on a class-wide basis from the purchase of the Recalled
Products and/or Other Products.
59. The Plaintiff and the Class Members suffered damages as a result of relying on the
Representations in purchasing the Recalled Products and/or Other Products. The Defendants
are liable to pay damages to the Class Members.
Negligence

60. The Defendants owed a duty of care to the Plaintiff and the other Class Members to ensure that
their products were safe, were not treated with or exposed to dangerous, unauthorized
pesticides or sprays, and otherwise complied with all relevant Health Canada regulations. The
Defendants breached this duty by, among other things:
a.

Using pest control products and/or other products not approved for use on medical
marijuana plants contrary to the ACMPR or the MMPR, which products could cause
adverse health consequences;

b.

Failing to have systems in place to ensure that unauthorized pest control products or
products containing unauthorized pest control products were not purchased, or located,
stored or used at Mettrum's facilities;

c.

Failing to adequately monitor, test or screen the pest control products or other products
used in association with the Recalled Products and/or Other Products to ensure they did
not include any unapproved pest control products;

d.

Failing properly, adequately or at all to test its medical marijuana plants and products for
pesticides and/or any other prohibited substances before distributing or selling the
Recalled Products and/or Other Products to the Class;
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e.

Failing to conduct a reasonable, appropriate and timely investigation in 2014 (or earlier)
or thereafter generally and, more specifically, in response to report(s) that an
unauthorized pest control product has been used in association with its products;

f.

Continuing to sell Recalled Products and/or Other Products to the Class Members after it
knew or should have known that its products had been treated with unapproved pest
control products and were dangerous;

g.

Failing to warn the Class Members that the Recalled Products and/or Other Products had
been exposed to dangerous and/or unapproved pest control products contrary to the
provisions of the ACM PR or the MMPR.

61. As a result of the foregoing breaches of the Defendants' duty of care, the Class Members
suffered damages.

Breach of the Competition Act

62. The Defendants made the Representations to the public and in so doing breached s. 52 of the

Competition Act as the Representations:
a.

were made for the purpose of promoting the supply or use of the medical marijuana
products for the business interests of the Defendant;

b.

were made to the public; and

c.

were false and misleading in a material respect.

63. Pursuant to s. 36 of the Competition Act, the Defendants are liable to pay the damages
resulting from its breach of s. 52 thereof.
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Consumer Protection Act & Equivalent Consumer Protection Statutes

64. At all times relevant to this action, the Plaintiff and Class Members resident in Ontario were
consumers and the Defendants were suppliers for the purposes of the Consumer Protection

Act.
65. At all times relevant to this action, Class Members resident in British Columbia, Alberta,
Saskatchewan, Manitoba, Quebec, Prince Edward Island, Nova Scotia and Newfoundland and
Labrador were consumers located in those provinces for the purposes of the respective
consumer protection statues of those provinces, which are set out below at subparagraphs 69
(f), (h), (i), (j), (k), (I), (m), (n), (o) and (p) (the "Equivalent Consumer Protection Statutes"). The
Defendants carried on business in those Provinces and was, among other things, a supplier for
the purposes of the Equivalent Consumer Protection Statutes.
66. The Plaintiff state that the Representations constituted unfair, unconscionable and/or
otherwise prohibited practices under the Consumer Protection Act and Equivalent Consumer
Protection Statutes, given that, among other things, the Defendants knew, or ought to have
known, that:
a.

the Representations were false, misleading and deceptive;

b.

the Recalled Products and/or Other Products did not have the characteristics, uses,
benefits or qualities as set out in the Representations;

c.

the Recalled Products and/or Other Products were not of the particular standard,
quality or grade as set out in the Representations;

d.

the Representations used exaggeration, innuendo and/or ambiguity as to a material fact
and failed to state a material fact in respect of the Recalled Products and/or Other
Products;
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e.

the Class Members were unable to receive all expected benefits from the Recalled
Products and/or Other Products;

f.

the consumer transactions were excessively one-sided in favour of the Defendant;
and/or

g.

the terms of the consumer transactions were so averse to the Class Members as to be
inequitable.

67. The Representations were made on or before the date that the Plaintiff and other Class
Members entered into the agreements to purchase the Recalled Products and/or Other
Products.
68. The Plaintiff and Class Members are entitled to rescission of the purchase price for the Recalled
Products and/or Other Products as well as damages pursuant to s. 18 of the Consumer

Protection Act and equivalent provisions of the Equivalent Consumer Protection Statutes.
69. The Plaintiff states that this Statement of Claim is, pursuant to section 18(3} of the Consumer

Protection Notice Act, notice of her intention to seek rescission 0n her own behalf and on behalf
of the Class Members under section 18(1} of the Consumer Protection Act or recovery under
subsection (2), if rescission is not possible.

70. In the alternative, the Plaintiff pleads that she and the Class Members are entitled, to the extent
necessary, to a waiver of any notice requirements under the Consumer Protection Act or of the
Equivalent Consumer Protection Statutes.
71. As a result of the Defendants 1 breaches of the Consumer Protection Act and of the Equivalent
Consumer Protection Statutes, the Class Members suffered damages.
Damages

72. As a result of the Defendants1 conduct and failures as noted above, the Class Members have
suffered damages including, but not limited to, the following:
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a.

damages equivalent to the purchase price paid for the Recalled Products and/or Other
Products;

b.

lost time, lost income, and other expenses incurred in relation to the recalls, the Recalled
Products and/or Other Products, and any health monitoring necessary or appropriate
relating to the consumption of the Recalled Products and/or Other Products;

c.

an amount necessary to fund an adequate system for health monitoring for the Class;

d.

damages for any adverse health consequences; and,

e.

damages, expenses and inconvenience associated with obtaining replacement medical
marijuana for the Recalled Products and/or Other Products improperly supplied by the
Defendants and the delays in obtaining medical marijuana products resulting from the
recalls.

64. The Plaintiff pleads that the Class Members' damages were sustained in Ontario and in the rest
of Canada.
Punitive Damages

65. The Defendants' conduct described above was deliberate, unlawful, arrogant, high-handed,
outrageous, reckless, secretive, callous, willful, and disgraceful and in contemptuous disregard
of the rights and interests of the Class Members and the public. Among other things, the
Defendants should have prevented and tested for the use of unauthorized pesticides, and
should have investigated and disclosed same long before it did in fact. The Defendants are
liable to pay punitive and aggravated damages.

Unjust Enrichment
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66. The Defendants caused the Plaintiff and the Class Members to pay for a product that they should
not have purchased and would not have purchased if they had known the facts as set out above.
As a result, the Defendants were enriched. The Plaintiff and the Class Members suffered a
deprivation corresponding to the Defendants' enrichment. There is no juristic reason for the
Defendants' enrichment and the Class Members' corresponding deprivation. The Class Members
are entitled to restitution for the Defendants' unjust enrichment.

Waiver of Tort

67. In the alternative to damages, the Plaintiff pleads that the Class is entitled to claim "waiver of
tort" and thereby to claim an accounting or other such restitutionary remedy for disgorgement
of the revenues generated by the Defendants as a result of the wrongful sale of the Recalled
Products and/or Other Products and subsequent refusal to refund the purchase price of the
Recalled Products and/or Other Products to the Class Members.
68. The Plaintiff claims that the Class Members' entitlement to such an election is appropriate for,
among other things, the following reasons:
a.

Revenue was acquired in a manner in which the Defendants cannot in good conscience
retain;

b.

The integrity of the marketplace would be undermined if an accounting was not required;

c.

Absent the Defendants' tortious conduct, the Recalled Products and/or Other Products
could not have been marketed nor would the Defendants have received any revenue for
them; and

d.

The Defendants engaged in wrongful conduct by putting into the marketplace a
potentially dangerous health product that it was not in fact permitted to sell.

Statutes
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69. The Plaintiff pleads and relies upon the following statutes:

a)

Access to Cannabis for Medical Purposes Regulations, SOR/2016-230, sections 18, 63{1)
and 66;

b)

Marihuana for Medical Purposes Regulations, SOR/2013-119, sections 6, 52 and 54

c)

Class Proceedings Act, 1992 S.O. 1992, c. 6, as amended;

d)

Competition Act, R.S. 1985, c. C-34, as amended, and the regulations thereto, sections
36{1) and 52{1);

e)

Consumer Protection Act 2002, S.O. 2002, c. 30, as amended, and the regulations thereto,
sections 2, 5, 9(1), 9(2), 14, 15, 16, 17, 18, and 19;

f)

Fair Trading Act, R.S.A. 2000, c. F-2 as amended, and the regulations thereto, sections 5,
6, 7, 7.2, 7.3, and 13;

g)

The Food and Drugs Act R.S.C., 1985, C. F-27 ss. 8-10;

h)

Business Practices and Consumer Protection Act, S.B.C. 2004, c. 2 as amended, and the
regulations thereto, sections 4, 5, 8, 9, 10, 171, and 172;

i)

The Business Practices Act, C.C.S.M. c. B120 as amended, and the regulations thereto,
sections 2, 3, 4, 5, 6, 8, and 23;

j)

Trade Practices Act, R.S.N.L 1990, c T-7 as amended, and the regulations thereto, sections
5, 6, 7, and 14;

k)

Consumer Protection and Business Practices Act, S.N.L. 2009, c. C-31.1 as amended, and
the regulations thereto, sections 7, 8, 9, and 10;

I)

Consumer Protection Act, C.Q.L.R. c. P-40.1 as amended, and the regulations thereto,
sections 53,215,218, 219,220,221,222,228, 239, 252, 253, 271, and 272;
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m)

The Consumer Protection Act, S.S. 1996, c. C-30.1 as amended, and the regulations
thereto, sections 5, 6, 7, 8, 14, and 16;

n)

The Consumer Protection and Business Practices Act, S.S. 2014, c. C-30.2 as amended, and
the regulations thereto, sections 2, 4, 6-16, 19-22, 24-33, 36, 37, 39, 91 and 93;

o)

Business Practices Act, RSPEI 1988, c B-&, as amended, and the regulations thereto,
sections 1, 2, 3 and 4;

p)

The Consumer Protection Act, RSNS 1989, c. 92 as amended, and the regulations thereto,
section 28;

q)

Sales of Goods Act, RSA 2000, c S-2 as amended, section 16;

r)

Sale of Goods Act, RSO 1990, c. S.1 as amended, section 15;

s)

The Sale of Goods Act, CCSM 2000, c S10 as amended, section 16;

t)

Sale of Goods Act, RSBC 1996, c 410, as amended, section 18;

u)

Sale of Goods Act, RSNB 1973, c S-1 as amended, section 15;

v)

Sale of Goods Act, RSNL 1990, c S-6 as amended, section 16;

w)

Sale of Goods Act, RSNS 1989, c 408 as amended, section 17;

x)

Sale of Goods Act, RSPEI 1988, c S-1 as amended, section 16;

y)

Sale of Goods Act, RSS 1978, c. S-1 as amended, section 16;

z)

Negligence Act, R.S.O. 1990, c. N.1, as amended and the equivalent Provincial and
Territorial legislation.

The Plaintiff proposes that this action be tried in Oshawa, Ontario.

Date: November 30, 2018

ROY O'CONNOR LLP
Barristers
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Court File No. CV-18-00003400-00CP
ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
ERIN DAWN CHRISTIANSEN
Plaintiff
-and -

METTRUM HEALTH CORP., (now SPECTRUM HEALTH CORP.)
Defendant

PROCEEDING UNDER THE CLASS PROCEEDINGS ACT, 1992
STATEMENT OF CLAIM
(Notice of Action Issued on November 30, 2018)

CLAIM
1.

The Plaintiff, Erin Dawn Christiansen ("Plaintiff") claims:

a.

an order certifying this proceeding as a class proceeding and appointing the Plaintiff as
Representative Plaintiff for the Class (as described below);

b.

$100,000,000.00 in general damages for the Class or such other amount as determined
by the Court;

c.

punitive, aggravated and exemplary damages in the amount of $10,000,000.00 or such
other amount as this Honourable Court deems just;
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d.

a declaration that the Defendant misrepresented the characteristics of its medical
marijuana products or authorized, approved, acquiesced in, permitted, agreed with,
directed and controlled such misrepresentation by its subsidiaries (as described below);

e.

a declaration that the Defendant breached, or induced the breach of, the express or
implied terms of the contracts with the Class Members;

f.

a declaration that the Defendant violated Part VI of the Competition Act or authorized,
approved, acquiesced in, permitted, agreed with, directed and controlled such violations
by its subsidiaries (as described below);

g.

a declaration that the Defendant engaged in unfair practices contrary to Part Ill of the
Consumer Protection Act and the equivalent provisions in the Equivalent Consumer
Protection Statutes (as defined below) or authorized, approved, acquiesced in,
permitted, agreed with, directed and controlled such practices by its subsidiaries (as
described below);

h.

declarations that it is not in the interests of justice to require notice be given pursuant
to s. 18(15) of the Consumer Protection Act (and any equivalent provisions of the
Equivalent Consumer Protection Statutes) and waiving any such notice provisions;

i.

an order for the rescission of the purchase of medical marijuana products affected by
the recalls as set out below or, if rescission is found not to be possible, an order for
damages and/or the recovery of the amount by which the payment for the Recalled
Products and/or Other Products (as defined below) exceeded the value thereof;

j.

an order requiring the Defendant to fund, or otherwise compensate the Class Members
for, the costs of operating and administering an adequate system for health monitoring
relating to the consumption of the Recalled Products and/or Other Products;
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k.

statutory damages pursuant to the Competition Act, the Consumer Protection A.ct and
the Equivalent Consumer Protection Statutes in an amount to be determined by th is
Honourable Court;

I.

a declaration that the Defendant breached, or induced the breach of, the implied
warranties of quality and fitness contrary to section 15 of the Sale of Goods Act (and any
equivalent provisions of the Equivalent Sale of Goods Acts as defined below);

m. a declaration that the Defendant were negligent in the cultivation, production, testing,
processing manufacture, distribution, marketing and sale of the medical marijuana
products affected by the recall as set out below, or authorized, approved, acquiesced in,
permitted, agreed with, directed and controlled such negligent conduct or omissions by
its subsidiaries (as described below);
n.

prejudgment interest compounded and post-judgment interest pursuant to the Courts
of Justice Act;

o. costs of this action on a substantial indemnity basis, together with applicable
Harmonized Value-added Tax thereon in accordance with the Excise Tax Act, R.S.C.
1985, c. E-15, as amended;
p. the costs of administering the plan of distribution of the recovery in this action in the
sum of $500,000 or such other sum as this Honourable Court deems appropriate; and
q.

such further and other relief as may be required by the Class Proceedings Act, 1992 or
as this Honourable Court may deem just.

The Defendant & Background
2.

This action arises generally out of the recall of medical marijuana products as more fully
described in the Plaintiff's Amended Statement of Claim in Erin Dawn Christiansen v Mettrum
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Ltd., court file number Court File No. 820/17 ("Mettrum Ltd Claim") and in the Plaintiffs

Statement of Claim in Erin Dawn Christiansen v Mettrum Ltd., Mettrum (Bennett North) Ltd. and
Agripharm Corp., Court File No. CV-00003105-00CP ("Agripharm Claim"). The Plaintiff repeats

and relies upon the allegations in the Mettrum Ltd Claim and the Agripharm Claim.

3.

The Defendant Mettrum Health Corp (now known as Spectrum Health Corp) wholly-owned and
controlled subsidiaries (including, among other things, Mettrum Ltd., Mettrum (Bennett North)
Ltd, and Agripharm Corp. - collectively the "Subsidiaries"), which were and are Health Canada
licensed producers of medical marijuana products (Mettrum Health Corp and the Subsidiaries
are collectively referred to hereinafter as "Mettrum")). As of January 31, 2017, Mettrum Health
Corp. was acquired by Canopy Growth Corporation.

4.

The Plaintiff was recently advised that, in addition to Recalled Products processed, cultivated
and produced by Mettrum Ltd., some Recalled Products were produced by the Defendant's
subsidiaries Mettrum (Bennet North) Ltd. (now Starseed Medicinal Inc.), and Agripharm Corp.
The Plaintiff asserts that such companies were otherwise involved in the growing, cultivation,
processing, marketing and/or sale of Recalled Products and or other products containing or
exposed to the unauthorized pesticides which may or may not have been recalled ("Other
Products"). To the extent that Other Products were not part of the Recalled Products, the
Plaintiff claims against the Defendant on her behalf and on behalf of the Class.

5.

The Plaintiff pleads that Mettrum Health Corp. (and its authorized executives, management,
growers, and other representatives) exercised formal, actual or de facto control or common
control over its aforesaid subsidiaries (the defendants in the Mettrum Ltd Claim and the
Agripharm Claim). Without limiting the generality of the foregoing, the directors and/or officers
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of the Mettrum Health Corp and its Subsidiaries were in part overlapping. The controls, the use
of the unauthorized pesticides, and the representations regarding the Recalled Products and
Other Products as set out herein were authorized, approved, acquiesced in, permitted, agreed
with, directed and controlled by the Defendant. The production of cannabis and the Mettrum
facilities in question were controlled by the same executives, managers, growers, operational
personnel and representatives.

The Plaintiff further pleads that the Defendant and its

employees and representatives participated in, directed, authorized or permitted the other
conduct and other breaches of duties as pleaded against its subsidiaries in the Mettrum Ltd
Claim and the Agripharm Claim. At all material times, Mettrum Ltd., Mettrum (Bennett North)
and Agripharm were part of the Mettrum Health Corp. group of companies. The Defendant is
responsible in law and in fact for the liability of its Subsidiaries.

6.

As licensed cannabis producer, each of the Subsidiaries was required to comply with the
requirements of the Access to Cannabis for Medical Purposes Regulations ("ACM PR") in order
to, among other things, lawfully sell medical marijuana to the public. Prior to the promulgation
of the ACMPR, they were required to comply with the requirements of the Marihuana for
Medical Purposes Regulations ("MMPR").

7.

The production and sale of medical marijuana is strictly controlled by Health Canada. Pursuant
to section 63(1) of the ACM PR (formerly section 52(1) of the MMPR), the Subsidiaries cannot
and could not sell fresh or dried marijuana or cannabis oil unless the applicable requirements
of Subdivision D "Good Production Practices" of the ACMPR (formerly Subdivision D of the
MMPR) have been met.
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8.

Pursuant to section 66 of Subdivision D of the ACMPR (formerly section 54 of the MMPR),
licensed cannabis producers, including the Subsidiaries, are not permitted to: (a) use any pest
control products unless the product is one of the pest control products approved for use on
cannabis under the Pest Control Products Act ("PCPA; or (b) sell any medical marijuana products
that have been treated with any unapproved pest control products.

9.

Licensed producers, including the Subsidiaries, must have adequate controls within their
facilities to ensure that unauthorized pest control products are not used. Controls may include,
among other things, restricting access to pest control products, monitoring the application of
products to fresh or dried marijuana, marijuana plants or seeds, and/or testing for unauthorized
pesticide use. The Plaintiff pleads that Mettrum failed to utilize and abide by the foregoing
controls as it relates to the Recalled Products and the Other Products, and applied unauthorized
pesticides and washes on the plants or products in questions.

10. Mettrum Health Corp knew of the applicable statutory, regulatory and other requirements
applying to licensed cannabis producers as aforesaid and otherwise.

11. Mettrum represented that it was lawfully entitled to sell medical marijuana products, that it
incorporated and were committed to high standards of quality and industry best practices to
meet Health Canada regulations, and that it met or exceeded international guidelines regarding
chemical contaminants.

Among other things and according to websites and other public

statements authorized, approved, acquiesced in, permitted, agreed with, directed and
controlled by Mettrum Health Corp and its Subsidiaries:

a.

"Mettrum™ is a Health Canada licensed producer of medicinal cannabis and is committed to
ongoing research, regulatory compliance, producing quality products, and providing
comprehensive customer service.
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... Health Canada has recently implemented new regulations to improve access to medical
marijuana patients Canada-wide. As a Licensed Producer, Mettrum operates in compliance with
these regulations to meet the needs of our clients."

b.

"Mettrum uses high standards of quality to meet Health Canada regulations"

c.

"We are committed to ongoing research, regulatory compliance, and defining and incorporating
industry best practices throughout the production of a broad spectrum of strains of medical
cannabis consistent with Health Canada regulations."

d.

"Mettrum products are grown under strictly controlled conditions to ensure the finest quality. Our
plants are grown in a medical laboratory facility that allows for a tightly controlled growing
environment. ...
All Mettrum products pass through rigorous quality control processes to ensure they are naturally
safe for your consumption and are pharmaceutically tested to ensure the highest quality cannabis."

e. "Mettrum utilizes only the highest quality nutrients and state of the art growing techniques. All
finished products must meet or exceed international pharmacopoeia/ guidelines for microbial and
chemical contaminants, prior to being made available for sale."

12. The Subsidiaries cultivated, produced, tested, processed, manufactured, marketed, distributed
and sold a number of medical marijuana products including, among other things, dried cannabis
and/or cannabis infused oil(s) under the control and direction of Mettrum Health Corp.

13. Pursuant to s. 3(2) of the ACM PR (formerly section 3(2) of the MMPR), a person may possess
fresh or dried medical marijuana or cannabis oil only if he or she is a client of a licensed producer
(such as the Subsidiaries) and obtained the marijuana for his or her own medical purposes. A
person may become a client of a licensed producer only by providing the licensed producer with
a prescribed medical form, issued by a licensed health practitioner, that conforms to section 8
of the ACM PR and submitting a licensed producer specific registration form. Once a person has
complied with the foregoing requirements, he or she is able to purchase fresh or dried medical
marijuana from that licensed producer pursuant to section 22(4) of the ACMPR.
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14. In or around November 2016, and as discussed in greater detail below, Mettrum Ltd. began a
series of recalls regarding a number of its medical marijuana products ("Recalled Products").
The recalls were initiated because it found that some of the products that it had sold contained
amounts of two pest control products, which were not authorized for use on medical marijuana
plants. The two pest control products were pyrethrins and myclobutanil, both of which were
dangerous and not safe for humans and not approved for use in medical marijuana. The
Recalled Products and/or Other Products included dried marijuana and cannabis oil.

15. Pyrethrins and myclobutanil are both pesticides. Myclobutanil is generally used to control
mildew. Among other things, myclobutanil produces hydrogen cyanide when combusted.
Hydrogen cyanide is potentially lethal to humans.

16. At all materials times, pyrethrins and myclobutanil were not one of the pest control products
that were authorized for use on cannabis plants under the Pest Control Products Act. These
pesticides should not have been used in association with, or applied to, medical cannabis plants
or medical marijuana products. Exposure to pyrethrins and myclobutanil can cause adverse
health effects. Pursuant to the relevant provisions of the ACMPR and/or the MMPR, the
Recalled Products and/or Other Products should never have been offered for sale, distributed
or sold to anyone.

Use of Unapproved Pest Control Products

17. In or about 2014, a Mettrum employee purported to have witnessed Mettrum staff applying
myclobutanil to cannabis plants. The Defendant is, in the circumstances, responsible for the
actions of its employees and the employees of its Subsidiaries as set out herein.
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18. In or about October 2014, the employee brought his concerns to the attention of Mettrum,
including the then CEO of Mettrum Health Corp and Mettrum Ltd. (namely, Michael Haines who subsequently also became the CEO of Mettrum (Bennett North)). The CEO of the
Defendant's parent (Canopy Growth Corporation) has advised that the staff member's concerns
were raised with Mettrum management in October 2014, which "led to an investigation which
we are told yielded no proof of wrongdoing."

19. As set out below, the Defendant or Mettrum Ltd. posted information to its website confirming
that Mettrum Ltd. used a product called Megawash as a foliar spray on marijuana plants. The
Defendant or Mettrum Ltd. advised that, in June 2016, it was discovered, through testing in
Colorado, that Megawash contained pyrethrins. The Defendant or Mettrum Ltd. has advised
that the discovery led the Mettrum Ltd. to recall a number of products that had been treated
with Megawash. The Defendant or Mettrum Ltd. has advised in part that, in the course of
testing its products, the presence of myclobutanil was detected or discovered.

20. Health Canada has advised that during an inspection by it in October 2016 conducted at
Mettrum Ltd's premises, it was observed that cannabis plants were treated with a product that
contained pyrethrins. Health Canada has advised that, as a result, Mettrum Ltd; then initiated
a recall of certain products sold between September 30, 2014 and October 21, 2016.

21. According to Mettrum, when the presence of myclobutanil was discovered in 2016, further
investigation or testing that found trace amounts of myclobutanil in other batches. Mettrum
has advised that the recall for myclobutanil extends back to January 2016. Mettrum has stated
that tests conducted on retained product samples taken prior to 2016 showed no detection of
myclobutanil but further indicated, however, that the test results for this period were not
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conclusive. Mettrum did acknowledge that one of its staff members reported concerns to
Mettrum management about suspected myclobutanil use prior to 2016. Mettrum management
has advised that it suspects that some staff may have applied myclobutanil in response to a
mildew issue in limited areas of the facility.

22.

As of February 22, 2017, after the acquisition by Canopy Growth, Mettrum advised that its
investigation remained ongoing.

23. As discussed below, the Plaintiff pleads that the Defendant should have not permitted or
directed its Subsidiaries to have controls, tests and processes in place that failed to ensure that
unauthorized pest control products or foliar sprays were not used in association with its plants
or products. The Plaintiff pleads that, if reasonable and appropriate controls, tests and process
were in place in, or if reasonable investigations had been conducted in 2014, in June 2016 or at
other times, the Defendant and its Subsidiaries (through the Defendant's control and direction)
could have prevented the use of unapproved pest control products or could have discovered
and disclosed their use immediately or in a more timely manner. By failing to appropriately
discover the presence and use of such products, class members were exposed to the foregoing
unapproved pest control products, dangerous products and potential adverse health
consequences.

The Recall Notices & Related Disclosures

24. On November 1, 2016, and as part of its initial recall, the Defendant released a media release
which provided in part that Mettrum was recalling medical cannabis products that were
exposed to a foliar spray containing pyrethrins, which is not registered for use on medical
cannabis. Mettrum advised that the recall was defined by Health Canada as a Type Ill recall,
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which is defined by Health Canada as a "situation in which the use of, or exposure to, a product
is not likely to cause any adverse health consequences."
25. On December 1, 2016, the Defendant reieased a media release which read in part, as follows:

With reference to Mettrum's press release on November 1st, 2016, as a result of further testing
and working with the full cooperation of Health Canada, Mettrum plans to voluntarily add a small
number of additional product lots to the scope of its existing Type Ill voluntary withdrawal.

26. On December 5, 2016, January 7 and January 28, 2017, Mettrum Ltd. expanded the earlier
November Type Ill recall to include products sold between January 1, 2016 and November 17,
2016, purportedly following subsequent testing that identified lots containing myclobutanil.

27. As of February 7, 2017, Health Canada reports that it had received 10 adverse reaction reports
related to Mettrum Ltd. products sold during the period covered by the recall. Health Canada
further recommended that anyone affected by the recall immediately stop using the Recalled
Products. Moreover, in a notice published in response to the recall, Health Canada stated that:

Licensed producers are advised that the use of any "foliar spray" containing, but not limited to,
fertilizers, nutrients, or wetting agents applied on fresh or dried marijuana, marijuana plants or
seeds is prohibited, as is any other product containing an unauthorized pest control ingredient.

28. On or about February 22, 2017, the Defendant or its parent posted a series of questions and
answers to its website. In that document, it was acknowledged that, among other things, that
pyrethrins and myclobutanil cannot be applied to medical cannabis.

It was further

acknowledged that "When it is combusted, myclobutanil results in the formation of HCN
(hydrogen cyanide}, which can have negative impacts on human health at high doses."

29. In an open letter posted on the internet dated February 23, 2017, Canopy Growth Corporation's
CEO, Bruce Linton, made a number of statements including the following:
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a.

"In the first weeks, Canopy's management team has taken steps to enhance quality assurance
practices and operational controls in order to bring operations up to our world class standard";

b.

"Customer safety and trust are always our top priorities, and they are particularly important
following the Mettrum product recall";

c.

"Restoring confidence in Mettrum requires more than just changes going forward. It requires
openness and transparency starting today, to ensure patients understand the recent Mettrum
recall"; and,

d.

"The application of pest control products not registered for use on cannabis at Mettrum was
inexcusable."

30. In an email to Class Members dated February 23, 2017, Bruce Linton (the CEO of Canopy Growth
Corporation) made several further statements, including among other things:

a.

two pest control products not registered for use on cannabis had been applied to
products, one of which, myclobutanil, was detected in Mettrum's dried cannabis and
cannabis oil products;

b.

that product reliability and open communication were hallmarks of Mettrum's business;
and,

c.

that the Defendant's customers chose Mettrum because they wanted quality products
from a source that they could trust.

31. Despite issuing the foregoing product recalls, Mettrum has refused to provide refunds to the
Class Members (as defined below) for, among other things, any Recalled Products that had been
consumed or were not returned.

32. In October 2018, Mettrum Ltd. disclosed, for the first time that, among other things, Mettrum
(Bennett North) and Agripharm were involved in the production of the Recalled Products.
Subsequently, Mettrum Ltd advised that the Recalled Products were sold by Mettrum Ltd.
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Moreover, Mettrum Ltd. further advised for the first time in October 2018 that tests for the
presence of pyrethrins were not conducted on the products produced at the Mettrum (Bennett
North) and Agripharm facilities. As such, the Plaintiff pleads that the Recalled Products may not
have identified all affected products (or product derived from affected plants or other products)
and that the Recall may have been under-inclusive.

The Plaintiff & the Class

33. The Plaintiff brings this action on her own behalf and on behalf of anyone who purchased the
Recalled Products and the Other Products between September 2014 and December 2016. To
the knowledge of Mettrum, the Plaintiff and the other Class Members relied on Mettrum to
grow, process and supply medical marijuana to address a variety of pre-existing health care or
medical needs or conditions.

34. The Plaintiff is an individual residing in Thunder Bay, Ontario. The Plaintiff suffers from chronic
back pain arising from spina bifida and scoliosis. The Plaintiff was prescribed medical marijuana
to treat the pain arising from her conditions.

35. Between March 2016 and November 2016, the Plaintiff arranged and agreed to purchase
several orders of medical marijuana products, including Recalled Products, and the Other
Products from Mettrum. The Plaintiff estimates that she paid in excess of $3,430 for her
medical marijuana products between March and November 2016. The Plaintiff consumed the
majority of her medical marijuana products through smoking and, to a lesser extent, through
vaporization.
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36. In or about late May 2016, the Plaintiff began to feel unwell. The Plaintiff experienced
symptoms including, among other things, facial swelling, rash, fever, and severe head and body
aches as a result of consuming Recalled Products. The Plaintiff sought medical attention and
was hospitalized.

37. On or after November 1, 2016, the Plaintiff received recall notices from Mettrum Ltd. regarding
both pyrethrins and myclobutanil. The notices advised the Plaintiffs that, among other things,
Mettrum had sold her Recalled Products. Some of the recall notices directed the Plaintiff to not
consume (destroy or return) any unused product. Similar recall notices were sent to the other
Class Members.

38. The Plaintiff made a number of requests for a refund from Mettrum. These requests were
refused. The Plaintiff was advised by Mettrum that, among other things, Mettrum would only
replace unused and returned Recalled Products, that she was not entitled to a refund on any
consumed Recalled Products and that she was only entitled to a 20% off her next purchase
which would have required the Plaintiff to continue to purchase products from Mettrum.

39. The Plaintiff and the Class Members relied on Mettrum as noted above, to grow, process and
supply medical marijuana to address a variety of health care needs including, but not limited
to, pain management. As a result of the recall, many Class Members were unable to obtain, or
delayed in obtaining, the medical marijuana products from the Defendant necessary to, among
other things, treat their pre-existing conditions in a timely manner.

40. Mettrum knew that it was growing, processing and selling the products in question to the Class
Members (or controlling and directing same) for the express purpose of treating a number of
pre-existing health conditions. The Plaintiff and the Class Members would never have
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purchased ·the Recalled Products and/or Other Products if they knew that Mettrum had used
unapproved pest control products on the Recalled Products and/or Other Products and that the
Recalled Products and/or Other Products did not meet all relevant Health Canada regulations.

Conspiracy

41. The Defendant and various of its employees, growers and other representatives and
management (including but not limited to some of its representatives who were also
representatives of and controlling its Subsidiaries) knew or should have known of (or were
wilfully blind to) the use of unauthorized/illegal pesticides and foliar sprays. They conspired and
agreed amongst themselves, or otherwise acted in concert or with a common design: to use, or
direct or allow the use of, the unauthorized/illegal pesticides and sprays in the cultivation and
production of the Recalled Products and/or Other Products; to fail to have adequate controls
in place at the Mettrum facilities; to market and sell the Recalled Products and/or Other
Products to the Class Members; to authorize the Representations referred to herein; to fail to
test for or investigate the use and presence of the unauthorized pesticides in a timely manner
or otherwise; and to otherwise conceal and not disclose their use of the unauthorized/illegal
pesticides from customers, prospective customers, and Health Canada as referred to above.

42. The use and unauthorized/illegal pesticides and sprays was in breach of the ACMPR as
aforesaid, and so was unlawful. The conduct of Mettrum, including the Defendant, as aforesaid
was also in breach of the contracts with the Class and the other duties referred to herein, and
so was unlawful.
43. While acknowledging their use of unauthorized/illegal pesticides, the Defendant has

not

specifically identified or disclosed details of the specific individuals who applied, directed or
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allowed the use of the unauthorized/illegal pesticides and who were otherwise part of or party
to use unauthorized/illegal pesticides and/or the efforts to conceal their use. The production
of the products in question and the facilities in question were, as aforesaid, lead or under the
common control or direction of the Defendant and the Mettrum managers, growers and other
representatives.
44. The Defendant is liable (vicariously and otherwise) for the actions of Mettrum's employees and
authorized representatives in this regard.
45. The Defendant knew or ought to have known that the Class Members would suffer damages as
referred to herein as a result of the conspiracy, and that Class Members did in fact so suffer
damages. The conduct as aforesaid was directed towards the Class as Mettrum knew or should
have known that the Class (the purchasers/consumers of the products in question) would
acquire and consume the products in question.

Breach of Contract

46. To the knowledge and understanding of Mettrum, it was an express or implied term of the
uniform contracts with the Class Members that the Recalled Products and Other Products were
safe and complied with all relevant Health Canada regulations and requirements regarding the
cultivation, production, testing, processing and sale of medical marijuana. Mettrum was not
permitted by law to sell medical marijuana that had been treated with unauthorized pest
control products. The Defendant breached the contracts with the Class Members, or induced
the breach of the contracts with the Class Members through its control of the Subsidiaries as
aforesaid, by (among other things) selling, or permitting or controlling the sale of, the Recalled
Products and Other Products which had been treated with unauthorized pest control products
and by failing to refund (or permitting or directing the failure to refund) Class Members the
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purchase price of the Recalled Products and/or Other Products. As a result of the Defendant's
breaches of contract or inducing breaches of contract, the Class Members suffered the damages
set out below.

Sale of Goods Act & Equivalent Sale of Goods Statutes

47. At all times relevant to this action, the Plaintiff and the other Class Members resident in Ontario
were buyers and the Defendant or the Subsidiaries were a seller for the purposes of the Sale of

Goods Act RSO 1990, c S.1.
48. At all times relevant to this action, Class Members resident in Alberta, British Columbia,
Manitoba, New Brunswick, Newfoundland and Labrador, Nova Scotia, Prince Edward Island,
and Saskatchewan were buyers located in those provinces for the purposes of the respective
sale of goods acts of those provinces (the "Equivalent Sale of Goods Acts"). The Defendant or
the Subsidiaries carried on business in those Provinces and was a seller for the purposes of the
Equivalent Sales of Goods Acts.
49. The Recalled Products and/or Other Products are goods for the purposes of the Sale of Goods

Act and for the purposes of the Equivalent Sale of Goods Acts.
50. The Defendant expressly or impliedly, or through its control and direction of the Subsidiaries,
warranted to the Plaintiff and the Class Members that the Recalled Products were reasonably
fit or safe for human consumption and the Recalled Products and/or Other Products complied
with or exceeded the relevant Health Canada regulations regarding the production, testing and
sale of medical marijuana, and that the Recalled Products and/or Other Products were of
merchantable and/or acceptable quality. The Plaintiff relied on the Defendant's skill and
judgment to cultivate, produce, test, process, manufacture, distribute, market and sell medical

17

marijuana products that were safe and complied with all relevant regulations and
requirements.
51. Despite and/or contrary to the foregoing warranties and the Representations, and as further
set out above, the Recalled Products and/or Other Products were sold to the Plaintiff and the
Class Members when they were in fact not reasonably fit or safe for human consumption, did
not comply with the relevant Health Canada regulations, and were not of merchantable and/or
acceptable quality.
52. As a result of the breaches of the Sale of Goods Act and of the Equivalent Sale of Goods Acts,
the Class Members suffered damages for which the Defendant is responsible.

Representations

53. The Defendant made, approved or authorized a number .of consistent, common and uniform
Representations (whether express, implied or by omission) in, among other things, written
promotional materials, media releases, internet, social media and print media advertising,
website(s), and other marketing materials in relation to the safety and/or quality of its medical
marijuana products. As used in this Statement of Claim, the term "Representations" includes
the following common and consistent representations made by Mettrum (whether expressly,
implied or by omission) to the effect that its:

a.

medical marijuana products, including the Recalled Products and/or Other Products, were
safe for human consumption;

b.

medical marijuana products, including the Recalled Products and/or Other Products,
complied with the relevant Health Canada regulations regarding the cultivation,
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production, testing, processing, manufacture distribution, marketing, and/or sale for
medical marijuana; and

c.

were lawfully entitled to sell medical marijuana products, and in particular the Recalled
Products and/or Other Products.

54. As noted above, the Representations include representations by omission.

In the

circumstances and given the nature of its business and what the Defendant did expressly
represent (or permit, approve or authorize) about Mettrum's products and its ability to sell
medical marijuana products, the Defendant should have advised, but failed to advise, the Class
Members about the use of the unauthorized pesticides as referr.ed to above.
55. The Defendant and the Subsidiaries were in a proximate and special relationship with the
Plaintiff and the Class Members by virtue of, among other things:
a.

Their knowledge of the fact that the Class Members were purchasing a product to
treat a number of pre-existing health conditions and were otherwise in a vulnerable
position;

b.

That the Class Members chose to purchase the Recalled Products and/or Other
Products because they wanted safe, quality medical marijuana products from a
source they could trust;

c.

Mettrum's skill, knowledge, experience and expertise in the cultivation, production,
testing, processing manufacture, distribution, marketing and sale of the Recalled
Products and/or Other Products;

d. The fact that Class Members had no means of knowing or investigating the use of
these dangerous and unapproved pest control products in relation to the Recalled
Products and/or Other Products;
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e.

The fact that Class Members' licence to purchase medical marijuana was nottransferable and was linked to Mettrum ; and,

f.

The need for Class Members to rely on the Representations and integrity of the
Defendant and its controlled subsidiaries in respect of the Recalled Products and/or
Other Products and their attributes.

56. The Defendant and the Subsidiaries owed a duty of care to the Plaintiff and the Class Members.
It was intended by the Defendant and reasonably foreseeable that the Class Members would
reasonably rely upon the Representations when purchasing the Recalled Products and/or Other
Products and would suffer the damages described below as a result.
57. The Representations were false and were made negligently.
58. The Plaintiff and Class Members reasonably relied on the Representations in deciding whether
to purchase the Recalled Products and/or Other Products. Among other things, their reliance
can be inferred on a class-wide basis from the purchase of the Recalled Products and/or Other
Products.
59. The Plaintiff and the Class Members suffered damages as a result of relying on the
Representations in purchasing the Recalled Products and/or Other Products. The Defendant is
liable to pay damages to the Class Members.
Negligence

60. The Defendant and its controlled Subsidiaries owed a duty of care to the Plaintiff and the other
Class Members to ensure that the products were safe, were not treated with or exposed to
dangerous, unauthorized pesticides or sprays, and otherwise complied with all relevant Health
Canada regulations. The Defendant and the Subsidiaries under its control breached this duty
by, among other things:
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a.

Using pest control products and/or other products not approved for use on medical
marijuana plants contrary to the ACMPR or the MMPR, which products could cause
adverse health consequences;

b.

Failing to have systems in place to ensure that unauthorized pest control products or
products containing unauthorized pest control products were not purchased, or located,
stored or used at Mettrum's facilities;

c.

Failing to adequately monitor, test or screen the pest control products or other products
used in association with the Recalled Products and/or Other Products to ensure they did
not include any unapproved pest control products;

d.

Failing properly, adequately or at all to test the medical marijuana plants and products
for pesticides and/or any other prohibited substances before distributing or selling the
Recalled Products and/or Other Products to the Class;

e.

Failing to conduct a reasonable, appropriate and timely investigation in 2014 (or earlier)
or thereafter generally and, more specifically, in response to report(s) that an
unauthorized pest control product has been used in association with the products;

f.

Continuing to sell Recalled Products and/or Other Products to the Class Members after
they knew or should have known that the products had been treated with unapproved
pest control products and were dangerous;

g.

Failing to warn the Class Members that the Recalled Products and/or Other Products had
been exposed to dangerous and/or unapproved pest control products contrary to the
provisions of the ACM PR or the MMPR.

61. As a result of the foregoing breaches of duty of care, the Class Members suffered damages for
which the Defendant is responsible.
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Breach of the Competition Act

62. The Defendant made, permitted, approved or authorized the Representations to the public
and in so doing breached s. 52 of the Competition Act as the Representations:
a.

were made for the purpose of promoting the supply or use of the medical marijuana
products for the business interests of the Defendant;

b.

were made to the public; and

c.

were false and misleading in a material respect.

63. Pursuant to s. 36 of the Competition Act, the Defendant is liable to pay the damages resulting
from its breach of s. 52 thereof.

Consumer Protection Act & Equivalent Consumer Protection Statutes

64. At all times relevant to this action, the Plaintiff and Class Members resident in Ontario were
consumers and the Defendant or the Subsidiaries were a supplier for the purposes of the
Consumer Protection Act.
65. At all times relevant to this action, Class Members resident in British Columbia, Alberta,
Saskatchewan, Manitoba, Quebec, Prince Edward Island, Nova Scotia and Newfoundland and
Labrador were consumers located in those provinces for the purposes of the respective
consumer protection statues of those provinces, which are set out below at subparagraphs 69
(f), (h), (i), (j), (k), (I), (m), (n), (o) and (p) (the "Equivalent Consumer Protection Statutes"). The
Defendant and the Subsidiaries carried on business in those Provinces and the Defendant or
the Subsidiaries were, among other things, a supplier for the purposes of the Equivalent
Consumer Protection Statutes.
66. The Plaintiff states that the Representations constituted unfair, unconscionable and/or
otherwise prohibited practices under the Consumer Protection Act and Equivalent Consumer
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Protection Statutes, given that, among other things, the Defendant knew, or ought to have
known, that:
a.

the Representations were false, misleading and deceptive;

b. the Recalled Products and/or other Products did not have the characteristics, uses,
benefits or qualities as set out in the Representations;
c.

the Recalled Products and/or Other Products were not of the particular standard,
quality or grade as set out in the Representations;

d. the Representations used exaggeration, innuendo and/or ambiguity as to a material fact
and failed to state a material fact in respect of the Recalled Products and/or other
Products;
e.

the Class Members were unable to receive all expected benefits from the Recalled
Products and/or Other Products;

f.

the consumer transactions were excessively one-sided in favour of Mettrum; and/or

g.

the terms of the consumer transactions were so averse to the Class Members as to be
inequitable.

67. The Representations were made on or before the date that the Plaintiff and other Class
Members entered into the agreements to purchase the Recalled Products and/or Other
Products.
68. The Plaintiff and Class Members are entitled to rescission of the purchase price for the Recalled
Products and/or Other Products as well as damages pursuant to s. 18 of the Consumer
Protection Act and equivalent provisions of the Equivalent Consumer Protection Statutes.

69. The Plaintiff states that this Statement of Claim is, pursuant to section 18(3) of the Consumer
Protection Notice Act, notice of her intention to seek rescission on her own behalf and on behalf
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of the Class Members under section 18(1) of the Consumer Protection Act or recovery under
subsection (2), if rescission is not possible.
70. In the alternative, the Plaintiff pleads that she and the Class Members are entitled, to the extent
necessary, to a waiver of any notice requirements under the Consumer Protection Act or of the
Equivalent Consumer Protection Statutes.
71. As a result of the aforesaid breaches of the Consumer Protection Act and of the Equivalent
Consumer Protection Statutes, the Class Members suffered damages for which the Defendant
is responsible.
Damages

72. As a result of the Defendant's conduct and failures as noted above, the Class Members have
suffered damages including, but not limited to, the following:
a.

damages equivalent to the purchase price paid for the Recalled Products and/or Other
Products;

b.

lost time, lost income, and other expenses incurred in relation to the recalls, the Recalled
Products and/or Other Products, and any health monitoring necessary or appropriate
relating to the consumption of the Recalled Products and/or other Products;

c.

an amount necessary to fund an adequate system for health monitoring for the Class;

d.

damages for any adverse health consequences; and,

e.

damages, expenses and inconvenience associated with obtaining replacement medical
marijuana for the Recalled Products and/or other Products improperly supplied by the
Defendant and the delays in obtaining medical marijuana products resulting from the
recalls.

73. The Plaintiff pleads that the Class Members' damages were sustained in Ontario and in the rest
of Canada.
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Punitive Damages

74. The Defendant's conduct described above was deliberate, unlawful, arrogant, high-handed,
outrageous, reckless, secretive, callous, willful, and disgraceful and in contemptuous disregard
of the rights and interests of the Class Members and the public. Among other things, the
Defendant should have prevented and tested (or through its control and direction of the
Subsidiaries, prevented and tested) for the use of unauthorized pesticides, and should have
investigated and disclosed same long before it did in fact. The Defendant is liable to pay
punitive and aggravated damages.

Unjust Enrichment

75. The Defendant caused the Plaintiff and the Class Members to pay for a product that they should
not have purchased and would not have purchased if they had known the facts as set out above.
As a result of the purchase of the products from the Defendant or its Subsidiaries, the
Defendant was enriched, directly or indirectly. The Plaintiff and the Class Members suffered a
corresponding deprivation. There is no juristic reason for the Defendant's enrichment and the
Class Members' deprivation. The Class Members are entitled to restitution for the Defendant's
unjust enrichment.

Waiver of Tort

76. In the alternative to damages, the Plaintiff pleads that the Class is entitled to claim "waiver of
tort" and thereby to claim an accounting or other such restitutionary remedy for disgorgement
of the revenues or income generated by the Defendant as a result of the wrongful sale of the
Recalled Products and/or Other Products and subsequent refusal to refund (or allow the refund
of) the purchase price of the Recalled Products and/or Other Products to the Class Members.
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77. The Plaintiff claims that the Class Members' entitlement to such an election is appropriate for,
among other things, the following reasons:
a.

Revenue was acquired in a manner in which the Defendant and its Subsidiaries cannot in
good conscience retain;

b.

The integrity of the marketplace would be undermined if an accounting was not required;

c.

Absent the Defendant's conduct or omissions, the Recalled Products and/or Other
Products could not have been marketed nor would the Defendant have received any
revenue or income in respect of same; and

d. The Defendant engaged in wrongful conduct by putting into the marketplace, or allowing
to be placed into the marketplace, a potentially dangerous health product that was not
lawful to sell.

Statutes
78. The Plaintiff pleads and relies upon the following statutes:

a)

Access to Cannabis for Medical Purposes Regulations, SOR/2016-230, sections 18, 63(1)
and 66;

b)

Marihuana for Medical Purposes Regulations, SOR/2013-119, sections 6, 52 and 54

c)

Class Proceedings Act, 1992 S.O. 1992, c. 6, as amended;

d)

Competition Act, R.S. 1985, c. C-34, as amended, and the regulations thereto, sections
36(1) and 52(1);

e)

Consumer Protection Act 2002, S.O. 2002, c. 30, as amended, and the regulations thereto,
sections 2, 5, 9(1), 9(2), 14, 15, 16, 17, 18, and 19;

f)

Fair Trading Act, R.S.A. 2000, c. F-2 as amended, and the regulations thereto, sections 5,
6, 7, 7.2, 7.3, and 13;
26

g)

The Food and Drugs Act R.S.C., 1985, C. F-27 ss. 8-10;

h)

Business Practices and Consumer Protection Act, S.B.C. 2004, c. 2 as amended, and the
regulations thereto, sections 4, 5, 8, 9, 10, 171, and 172;

i)

The Business Practices Act, C.C.S.M. c. B120 as amended, and the regulations thereto,
sections 2, 3, 4, 5, 6, 8, and 23;

j)

Trade Practices Act, R.S.N.L 1990, c T-7 as amended, and the regulations thereto, sections
5, 6, 7, and 14;

k)

Consumer Protection and Business Practices Act, S.N.L. 2009, c. C-31.1 as amended, and
the regulations thereto, sections 7, 8, 9, and 10;

I)

Consumer Protection Act, C.Q.L.R. c. P-40.1 as amended, and the regulations thereto,
sections 53, 215, 218, 219, 220, 221, 222, 228, 239, 252, 253, 271, and 272;

m) The Consumer Protection Act, S.S. 1996, c. C-30.1 as amended, and the regulations
thereto, sections 5, 6, 7, 8, 14, and 16;
n)

The Consumer Protection and Business Practices Act, S.S. 2014, c. C-30.2 as amended, and
the regulations thereto, sections 2, 4, 6-16, 19-22, 24-33, 36, 37, 39, 91 and 93;

o)

Business Practices Act, RSPEI 1988, c B-&, as amended, and the regulations thereto,
sections 1, 2, 3 and 4;

p)

The Consumer Protection Act, RSNS 1989, c. 92 as amended, and the regulations thereto,
section 28;

q)

Sales of Goods Act, RSA 2000, c S-2 as amended, section 16;

r)

Sale of Goods Act, RSO 1990, c. S.1 as amended, section 15;

s)

The Sale of Goods Act, CCSM 2000, c SlO as amended, section 16;

t)

Sale of Goods Act, RSBC 1996, c 410, as amended, section 18;

u)

Sale of Goods Act, RSNB 1973, c S-1 as amended, section 15;
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v)

Sale of Goods Act, RSNL 1990, c S-6 as amended, section 16;

w)

Sale of Goods Act, RSNS 1989, c 408 as amended, section 17;

x)

Sale of Goods Act, RSPEI 1988, c S-1 as amended, section 16;

y)

Sale of Goods Act, RSS 1978, c. S-1 as amended, section 16;

z)

Negligence Act, R.S.O. 1990, c. N.1, as amended and the equivalent Provincial and
Territorial legislation.

The Plaintiff proposes that this action be tried in Oshawa, Ontario.

Date: December 31, 2018

ROY O'CONNOR LLP
Barristers
200 Front Street West, 23rd Floor
Toronto, ON

MSV 3K2

David F. O'Connor (LSO No. 33411E)

J. Adam Dewar (LSO No. 46591J)
Tel: (416) 362-1989
Fax: (416) 362-6204
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This is Exhibit "L" referred to in the
affidavit of J. Adam Dewar sworn
before me, this 9th day of December,

2020

A Commissioner for Taking Affidavits.

ROY 0 CONNOR LL.F>
1

David O'Connor*
*Dc1vid O'Connor Law Professional Corporation
Tel: ./16-350-2./7./
dfo@royoconnor.ca

File No. 92000
May 8, ?019

VIA FACSIMILE (905-743-2801)
The Honourable Justice Salmers
Superior Court of Justice
150 Bond Street East, 6 th Floor
Oshawa, ON
LIO OA2

Your Honour,

C/Jristia11sen v Mettrum Ltd.
Court File Number: 820/17

Re:

We are writing on behalf of our client, the Representative Plaintiff, and on behalf of the
Defendant in the above~captioned class action,
The certification motion in this action was scheduled to be heard by Your Honour next week
(Monday May 13 through Wednesday May 15th). We can advise that last evening the parties
reaclwd, subject to finalizing details, a settlement of this case. Accordingly, the three days
reserved next week for the contested certification motion will not be needed. We respectfully
suggest and request that the dates next week be released .

.

We expect that we will be contacting Ms. Sabiston in the near future to schedule a case
conference to discuss the process for Your Honour to consider a settlement notice plan and
subsequently to hear a settlement approval motion.
Counsel would also be pleased to attend a case conference at this point if Your Honour has any
immediate questions or requires fmiher information.
Respectfully,

---*David O'Connor I.aw Professional Co,poralion

c.:c.

t. 416.362.1989

Mike Eizenga/Joseph Blinick, Bennett Jones LLP
Paul Tushinski, Dutton Brock LLP

I

f. 416.362.6204

I

2300 • 200 Front St W, Toronto ON, M5V 31<2

I

royoconnor.ca
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A Commissioner for Taking Affidavits.

CITATION: Christiansen v. Mettrum Ltd., 2020
COURT FILE NO.: CV-17-820
DATE: 20200515
SUPERIOR COURT OF JUSTICE - ONTARIO

Erin Dawn Christiansen, Plaintiff

RE:

AND:

Mettrum Ltd, Defendant
BEFORE:

The Honourable Mr. Justice D. Salmers

COUNSEL: D. O'Connor and A. Dewar, for the Plaintiff

J. Blinick and M. Eizenga, for the Defendant
HEARD:

May 15, 2020, via teleconference
ENDORSEMENT

[l]

Counsel advised that completion of the settlement had been delayed only because they
were awaiting confirmation from the provincial health insurers that their formal releases
would be forthcoming.

[2]

During the conference, we discussed the notice approval hearing and the settlement
approval hearing.

[3]

All agreed that the notice approval hearing would be heard in writing with counsel to agree
on a timetable for the delivery of materials. Unless all counsel agree otherwise, all materials
shall be filed by June 17, 2020 to jessica.sabiston@ontario.ca. A decision to follow shortly
thereafter.

[4]

With respect to the settlement approval hearing, it shall take place at least 60 days after the
notice is sent to class members to allow sufficient time for class members to obtain
information and submit comments about the proposed settlement through a website that
will be referred to in the notice. The notice shall advise class members that they may also
make comments or objections in writing or by email to counsel. The notice shall advise
class members that all comments or objections must be made at least 15 days before the
settlement approval hearing. The settlement approval documents to be delivered to the
court shall include all comments or objections of class members whether made to the
website, in writing or by email to counsel, or by oral telephone message to counsel. Due to
court closures during the current Covid-19 pandemic, it was anticipated that the settlement
hearing will be a videoconference that can be viewed by any interested class members.
During the conference, counsel are to bring to the court's attention any comments or

objections of class members that are not contained or indicated in the settlement approval
materials previously delivered to the court.
[5]

Although not discussed during the conference, I ask counsel to consider the possibility of
the notice to class members advising that if any member wishes to address the court prior
during the settlement approval hearing, they must indicate (possibly in writing) that they
wish to do so a sufficient period in advance of the hearing to enable arrangements to be
made.

[6]

Since our teleconference, I have called the RSJ. After that call, I am of the view that the
settlement approval hearing would best be held in mid to late September. I will advise
counsel, prior to my notice approval decision, if the hearing is to be a usual in-court
appearance or a videoconference as we discussed.

[7]

A further telephone case conference can be scheduled if necessary.

Justice D. Salmers
Date: May 15, 2020
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ROY O'CONNOR LLP

File No. 92000
July 28, 2020

VIA EMAIL
The Honourable Justice Salmers
Superior Court of Justice
150 Bond Street East, 6th Floor
Oshawa, ON
L1G0A2
Your Honour,

RE:

Christiansen v Mettrum Ltd.
Court file no. 820/17

We write further to the above-captioned class proceeding with the consent of counsel for the
defendant. Further to our letter of June 17, 2020 we write to advise that all Provincial Health
Insurers have now confirmed their approval of the proposed settlement.
Please contact the undersigned with any questions arising from this letter if I may assist.
Respectfully,

J. Adam Dewar

cc. M. Eizenga/J. Blinick

t. 416.362.1989

I f. 416.362.6204 I 2300 -200 Front St. W, Toronto ON, MSV 3K2 I royoconnor.ca
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This is Exhibit "O" referred to in the
affidavit of J. Adam Dewar sworn
before me, this 9th day of December,

2020

A Commissioner for Taking Affidavits.

Christiansen v. Mettrum Ltd.

Court File No.: CV-17-820
Telephone Conference- September 15, 2020

In attendance:
Adam Dewar
David O'Connor
Joseph Blinick
Mike Eizenga
Justice Salmers
Jess Sabiston - assistant for Justice Salmers, taking notes on his behalf

Justice Salmers explained that no courtrooms available in Oshawa. Counsel advised that hearing
could occur by Zoom.
Mr. O'Connor states Zoom will allow up to 10,000 people to attend, though he does not think that
many people will attend. Discussions were had re: allowing a certain amount of class members to
speak but keeping it at a manageable amount. Mr. O'Connor will deal with this in amended notice
to be sent shortly.
Justice Salmers suggested we have these calls every two to three weeks from now until the date of
the hearing.
Justice Salmers directed that there be affidavits in support from class counsel and the
representative plaintiff dealing with both certification and settlement approval. At request of
counsel, combined affidavits dealing with both issues will be considered. In particular, Justice
Salmers wanted the factors re: certification to be addressed and also requested was that the
affidavits set out why it is a fair and reasonable settlement, and also why the fee of $30,000 is
reasonable.
Mr. O'Connor requests to make a single combined factum on certification and settlement approval.
The factum will set out the argument for everyone to see and will be supported by affidavits.
Justice Salmers said to prepare a draft for consideration.
Discussions re: where class members are located. The class members are located across Canada.
After discussion, Justice Salmers directed a press release to be prepared as additional notice for
the certification/settlement approval hearing. There will be another notice once the settlement is
approved.
Discussions re: websites.
Justice Salmers directed adding to affidavit that unable to locate any user websites relating to this
particular tainted marijuana.
Next Conference Call on October 15 at IO am. Earlier calls if necessary.
December 16, 2020 targeted as date for certification/settlement approval hearing.
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30/30 Mettrum Assisted Pricing·Program

□
□

I am a recipient of federal income assistant program

I am a recipient of provincial income assistance program

My total annual income on my most recent Revenue Canada notice of assessment
D was
less than $30,000 CDN
·

□ Other (please provide details below)
Proof attached
□
Please identify or provide details on the specific program for which you rer.eive financial assistance

············..................................................................-...............................................................................................................................................................................................................

---·---

My Name

Signature
Month/ Day/ Year

Once received and successfully reviewed Mettrum will approve ·your request for inclusion in the 30/30 program. Clients
must confirm their eligibility on an annual basis when new medical documents are submitted and client registration Is
either initially confirmed or renewed. Mettrum reserves the right to request documentation of eligibility based on the
identified eligibility criteria° identified above. If such proof cannot be provided on request, then Mettrum has the right to
· cancel your participation in the 30/30 program. Mettrum reserves the right at any time to limit the size of this program.
Mettrum also reserve the right to change or cancel this program at any time. If Mettrum chooses to cancel the program,
program benefits will be continued until the expiration of the current medical document. *30/30 eligible products can be
found on the Mettrum website products page (www.mettrum.com/products/)
·

METTrll.JM 3\'J/31.l /;S:,l~TC:['.' f'f:ICING PR()Ciflt:\tl, -• V•Sr m::v1sm ;,!JGiJ5'f 1;;-, 2014

TABQ

This is Exhibit "Q" referred to in the
affidavit of J. Adam Dewar sworn
before me, this 9th day of December,
2020

A Commissioner for Taking Affidavits.

Exhibit Q - Value of Cannabis Oil & Dry Cannabis/Wave of Recall

Wave#

Sales of Oil ($)

1
2
3
4
Total

698,849
1,120,740
2,244,746
4,064,335

Sales of Dried
Cannabis ($)
4,677,112
656,786
99,608
3,291,611
8,724,407

Total($)

5,375,961
656,786
1,220,348
5,536,357
12,788,752
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Court File No; 820/17

ONTARIO

SUPERIOR COURT OF JUSTICE
MONDAY, THE 5th DAY
OF OCTOBER 2020

THE HONOURABLE
MR. JUSTICE SALMERS

ERIN DAWN CHRISTIANSEN
Plaintiff/Moving Party

-andMETTRUM LTD.
Defendant/Responding Party

PROCEEDING UNDER THE CLASS PROCEEDINGS ACT, 1992

ORDER
(NOTICE OF CERTIFICATION & SETTLEMENT APPROVAL)
THIS MOTION, made by the Representative Plaintiff, for an Order notifying the putative
Class Members ("Class Members"} of the proposed settlement and certification of this action as

a class proceeding was read this day by at the Court House at 150 Bond Street East, Oshawa,
Ontario.

ON READING the consents of the parties filed:

1

Notice of Certification

1. THIS COURT ORDERS that the Notice of Certification and Settlement Approval (the
"Notice") attached hereto as Schedule "A" and that the Press Release ("Release")
attached hereto as Schedule "B 11 are approved, and shall be published or distributed as
specified in paragraphs 4,5 and 6 of this Order, subject to the right of the parties to make
minor, non-material amendments to the form of the Notice by mutual agreement, as may
be necessary or desirable,
2. THIS COURT ORDERS that the Representative Plaintiff, through Class Counsel at her own
expense, shall have the Notice translated into French, and, subject to the Defendant's
confirmation of the accuracy of the translation, the translated French Notice shall be
deemed to be approved by the Court without any other further step needing to be taken.
3, THIS COURT ORDERS that within 7 days of the date of this Order, the Defendant shall
deliver to Class Counsel an electronic list, in a format to be agreed upon by the parties, of
the names and all last known telephone numbers, email addresses and mailing addresses
of the Class Members, to the extent available.
4. THIS COURT OROEF{S that within no more than 30 days of the date of this Order the
Plaintiff, through Class Counsel, shall, at her own expense, cause the Notice to be sent to
the last known email addresses of the Class Members and, where no email address has
been provided by the Defendant, cause the Notice to be sent by regular mail to the last
known mailing addresses.
5. THIS COURT ORDERS that within no more than 30 days of the date of this Order, the
Plaintiff, through Class Counsel shall, at her own expense, cause the Notice to be posted
on www,mettrumclassaction.ca and www.royconnor.ca.
6. THIS COURT ORDERS that within no more than 30 days of the date of this Order, the
Plaintiff, through Class Counsel shall, at her own expense cause the Release to be
distributed to the national news media.
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7. THIS COURT ORDERS that pursuant to section 7(3)(c) of the Personal Information
Protection and Electronic Documents Act, S.C. 2000, c. 5, (as amended) and any related or

other privacy requirements, including any provincial personal information or privacy
legislation, disclosure and use ofthe aforesaid personal information (i.e. the names and
last known contact information of the Class Members) is hereby allowed, approved,
permitted and directed for the purpose of providing Notice to the Class and, may be
provided by the parties to an administrator or other non-pc1rty for the purpose of
providing the Notice to the Class Members.

8. THIS COURT ORDERS that the parties shall have liberty and be entitled to seek leave to
vary this Order upon such terms upon giving such notice as this court mc1y direct, to seek
the advice and direction of this Court as to the implementation of this Order or to apply
for such further Order or Orders as may be necessary or appropriate.
9. THIS COURT ORDERS that there shall be no costs of this motion.

BNTERED t\'.T OSH~\iVA

OCT O5. 2028 ;•
Justice D. $aimers
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Schedule "A" to the Order

MEDICAL MARIJUANA CLASS ACTION - CHRISTIANSEN v METTRUM LTD.
NOTICE OF CERTIFICATION & PROPOSED $6.95 MILLION SETTLEMENT

•

THIS NOTICE MAY AFFECT YOUR LEGAL RIGHTS - PLEASE READ IT CAREFULLY

You are receiving this notice because a review of the records of the Defendant, Mettrum Ltd.
("Mettrum" or the 11 Defendant 11 ), indicates that you are a potential Class Member ("Class
Member") in this medical marijuana class action lawsuit.
1. Summary

This notice summarizes the proposed settlement and the certification and settlement approval
process.
The settlement is subject to the approval of the Court. In particular, the Court will decide
whether the settlement is fair, reasonable, and in the best interests of Class Members. The
Ontario Superior Court of Justice will hold a hearing to decide whether to approve the settlement
on December 16, 2020 at 10:00 am ET. Due to current Covid-19 precautions and restrictions,
the hearing will proceed by video conference.
For more information about this class action, the settlement (including the detailed terms of the
Settlement Agreement and the materials filed in support of the settlement), please visit:
www.mettrumclassaction.ca. If you have further questions, please contact Class Counsel as set
out below.

2. What the Lawsuit is About
The lawsuit alleges that Mettrum used unauthorized pest control products in the cultivation of
some of its medical marijuana products between September 2014 and November 2016. The
focus of this Class Action was to seek some refund of the purchase price of the recalled medical
marijuana products described below.

In or around November 2016, Mettrum began a recall (the "Recall") relating to various lots or
batches of medical marijuana products (the "Recalled Products"). The Recall was initiated when
it was found that some of the Mettrum plants or products contained or may have contained
traces of pest control products or may have been exposed to pest control products, which were
not approved for use on medical marijuana plants by Health Canada.
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The two pest control products were pyrethrins and myclobutanil. Pyrethrins are a natural pest
control product derived from chrysanthemum flowers, which is approved for use on conventional
(non-marijuana) crops. Myclobutanil is a fungicide approved for use on food crops, but was not
authorized for use on tobacco and marijuana (products that can be smoked). The Recalled
Products included both dried marijuana and cannabis oil.
The Recall proceeded in four waves {the "Waves11 ):
(1) Wave 1 of the recall related to the use of a foliar spray containing pyrethrins on
certain plants during the cultivation process. Please note: although the Wave 1
Recalled Products were exposed to pyrethrins, the Wave 1 Recalled Products did not
contain any traces of pyrethrins when tested;
(2) Waves 2 and 3 related to trace amounts of myclobutanil found in specific lots or
batches of products;
(.3) Wave 4 related to certain lots or batches of products sold over a general period of
time and was initiated by the Defendant because it was possible that some of the
plants may have been exposed to myclobutanil during the cultivation process - no
testing was actually conducted on the Wave 4 Recalled Products to ascertain if any
of it contained trace amounts of mydobutanil.

IMPORTANT! Each of the Waves of the Recall was designated by Health Canada as a Level Ill recall,
which is classified by Health Canada (the government regulator with oversite of the medical
marijuana industry) as a situation in which use of, or exposure to, a product is unlikely to cause
adverse health consequences; Health Canada subsequently issued a clarification which indicated
that, among other things, the level of cyanide from the burning of myclobutanil found on the
marijuana samples is more than 1000 times less than the cyanide in marijuana smoke alone, and
is 500 times below the acceptable level established by the U.S. National Institute for Occupational
Safety and Health.

Please note that the proposed common issues in this action did not relate to any alleged negative
health effects from the ingestion or inhalation of the recalled marijuana. Any such health effects
were not the focus of this Class Action. If any Class Member feels that they have suffered any
compensable adverse health effects✓ they are free to opt-out of this settlement (as described
further below) and thereby preserve the possibiffty of seeking a remedy for any alleged or
perceived negative health effects.
3. Who is Affected by the Settlement?
Class Members will be affected by the settlement. Under Ontario law, if you are a person falling
within the Class definition, you will automatically be included in the Class unless you choose to
be excluded from this proceeding (as described in section 6 below). This includes Class Members
who reside anywhere in Canada, not just in Ontario. The proposed class definition consists of
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anyone who purchased the Recalled Products, including dried marijuana and cannabis oil,
between September 2014 and November 2016.

4. What Settlement has been Reached in this Class Action?

Mettrum and the proposed Representative Plaintiff have agreed to settle the class action for a
total all-inclusive payment of $6.95 million. The settlement was reached following extensive
negotiations between the parties.
Mettrum does not admit any liability, wrongdofng or fault in this matter, and none of the
allegations against Mettrum have been proven. The agreement to settle this matter does not
imply any such liability, wrongdoing or fault on the part of Mettrum, and Mettrum expressly
denies all such liability, wrongdoing and fault.
If the settlement is approved by the Court, the $6.95 million will cover all compensation to the
Cl<:1ss Members for all damages arising from their purchase of the recalled marijuana medical
marijuana from Mettrum and use of such products, legal fees and related disbursements
(including taxes), the costs of administration and distribution of money to Class Members, and a
10% statutory levy (as discussed further below). In exchange for its $6.95 million payment,
Mettrum will receive a full release of all claims and potential claims that Class Members may have
against Mettrum for any sort of alleged or perceived damages.
If this settlement is approved, Class Members will not have to make an application to receive
compensation. Compensation payments will be calculated based on a review of Mettrum's
records. If the settlement is approved, Class Members will receive a letter or letters explaining
the calculation of their entitlement to compensation for each stage and a corresponding cheque.
The compensation paid to Class Members will be paid from the amount of money remaining after
deducting the Court~approved legal fees and disbursements (including taxes) as well as the costs
of administering and distributing the money to Class Members, from the $6.95 million. The
money to be distributed to the Class Members will reimburse them for some or all of the
purchase price paid for any Recalled Products they ordered. The distribution aims to return:
{a) 100% of the purchase price for any Recalled Products that tested positive for trace
amounts of myclobutanil (Waves 2 and 3); and
(b) 20% (or possibly more - as discussed further below) of the purchase price for Recalled
Products where the plants were exposed to pyrethrins but there were no detectable
levels of pyrethrins in the products (Wave 1) and where some of the plants may have
been exposed myclobutanil (Wave 4).
The details are set out in the Settlement Agreement and reference to the precise details of the
distribution can be found in that Agreement. ln general terms, and if approved by the Court, the
settlement will be paid out in two stages. The first stage payments will be based (as set out
above) on 100% of the purchase price paid by each Class Member for the Recalled Products
6

involved in Waves 2 and 3, and 20% of the purchase price by each Class Member for Waves 1 and
4. If and to the extent that funds remain after the first stage after one year (e.g. if certain cheques
fromtheJirststage are.notcashed by .some Class Members), the remaining funds will be used to
increase the payments for Waves 1 and 4 or, in other words, the remaining funds will be used to
top~up the 20% payments for the purchase price paid for those products. The following
calculations will be reduced by any refunds already provided by Mettrum.
Given administration expenses, if any payment to a Settlement Class Member totals less than

$25.00, that payment will not be made to the Settlement Class Member and will instead remain
in Trust with the Settlement Administrator. Any funds remaining after stages one and two above
will be paid to a charity (namely: Centre for Addiction and Mental Health Foundation).

5. Plaintiff & Class Counsel's Recommendation
The Representative Plaintiffand Class Counsel recommend the settlement in light of a number
of factors, including:
a. the focus of this class action was to obtain some refund for medical marijuana that
was recalled by Mettrum;
b. this settlement will in fact refund a significant percentage of the purchase price of the
Recalled Products in the near future without requiring Class Members to take any
additional steps or incur any additional expenses;
c. the settlement amount and distribution take into account various facts, including:
i) no pesticides were detected in the Wave 1 Recalled Products;
ii} for Waves 2 through 4, Health Canada subsequently advised or clarified that the
level of cyanide from the burning of the trace amounts of mycfobutanil found in
the samples was 500 times below the acceptable level established by the U.S.
National Institute for Occupational Safety and Health;
d. there are significant ris~s to Class Members in continuing to litigate this action and,
even if the action were ultimately certified and successful on the merits, the amount
recovered for the Class Members may have very weli been less than the amounts
generated through this settlement;
e. putting cash compensation into the hands of Class Member today outweighs the risks
of further years of delays, risks and unknown results, and a potential unfavourable
finding, if the case had otherwise proceeded to a contested certification motion and,
if such motion was successful, a contested trial and likely appeals.

The Plaintiff's written materials setting out the history of this lawsuit, a more detailed
explanation of the features and benefits of the settlement and more detailed reasons why the
Plaintiff and Class Counsel recommend the settlement are expected to be posted at
mettrumclassaction.ca by November 1, 2020. Please review that website for updates from time
to time.
7

6. How to be Excluded from the Class Action
In the event this settlement is approved and certification ls granted, Class Members not wishing
to participate in the Class Action and the settlement, or who wish to bring their own lawsuit
against Mettrum for any sort of alleged damages will be required to exclude themselves from
this proceeding. As noted above, the common issues in this Class Acton did not seek
compensation for any perceived negative health effects and the settlement does not provide
compensation for such perceived or alleged heath effects. Without limiting the generality of the
foregoing, if any Class Member wishes to pursue a claim for any perceived health effects, they
can opt-out of this Class Action and settlement (please see further "IMPORTANr comments
below).
The deadline to exclude yourself from this class action will be a date set by the Court sometime
reasonably after the approval hearing of December 16, 2020.
If the settlement is approved, anyone deciding to exclude themselves from this class action will:
a.

be required to contact Roy O'Connor LLP in writing to confirm their decision
to exclude themselves from this Class Action (the specific terms and timing of
providing such written confirmation will be set by court order subsequently);
b. be excluded from the settlement that may be approved by the Court;
c. receive no compensation under the settlement; and,
d. receive no further communications regarding this action from Class Counsel.

IMPORTANT! If this Settlement is approved, any limitation period stayed by the launch of this
action will be restarted against anyone that chooses to exclude themselves from this proceeding.
If you exclude yourself from this action, Class Counsel will not provide any legal advice about any
possible limitation period(s) that may apply to an individual claim against Mettrum. Anyone
considering an individual lawsuit against Mettrum should speak to a lawyer before excluding
themselves from this action. Roy O'Connor LLP and Wagners LLP will not act for any former Class
Member in any individual or other lawsuit against Mettrum.

7. What will Happen if the Settlement is Rejected by the Court?

The Court will decide whether to approve or reject the settlement. It does not have the authority
to unilaterally change the material terms of the settlement. If the Court does not approve the
settlement, the lawsuit will continue. It may take several more years to complete the pre-trial
procedures, common issues trial and possible appeals. The Class may not be successful in respect
of certification, the determination of the common issues at trial and, even if successful, Class
Members may not necessarily receive more compensation than under this proposed settlement.
The damages sought as part of the common issues in this proceeding (which are/were the issues
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proposed by the plaintiff to be resolved at trial) relate to or focus on the amounts paid by the
Class Members for the Recalled Products.

8. Can I Make Comments to the Court on the Settlement? Do I have to Comment on the
Settlement?
Class Members are entitled, but not obligated, to express their opinions about the settlement
and whether it should be approved. If you wish to make a submission to the Court supporting or
objecting to the proposed settlement, you must send a submission in writing (by mail or email)
or by voicemail to Class Counsel, as set out below, and ensure they are received no later than
Tuesday, December 1, 2020. Class Counsel will provide all submissions to the Court and the
Defendant in advance of the hearing. The submissions should include:
a. your name, mailing address, telephone number and, if applicable, email address; and,
b. a brief statement of the reasons that you support or oppose the proposed settlement
terms; and,
c. whether you wish to view the settlement approval hearing by videoconference and
whether you wish to make public oral submissions (by videoconference) to the Court
regarding the proposed settlement. You will be contacted by Class Counsel if you indicate
that you do want to view the hearing by video conference.
For those Class Members who indicate that they would like to make public oral submissions to
the Court on the date of the hearing, reasonable steps will be taken in coordination with
directions from the Court to accommodate such submissions. It may be that a representative
selection or sample of such Class Members may be selected to make oral submissions at the
hearing, particularly if the number of Class Members indicating a desire to speak is high.

Please note and remember that photoqraphinq, copying, recording, publishing, broadcastinq or
disseminating any coutt hearing, or any portion of it, including a hearing that is conducted by
videoconference, is prohibited and is an offence unders. 136 of the Courts ofJustlce Act, R.S.O.
1990, c. C.43,
9. When and Where will the Hearing Be?
The hearing will be held before a judge of the Ontario Superior Court of Justice on December 16,
2020 at 10:00 am EDT. Due to current Covid-19 precautions and restrictions the hearing will
proceed by video conference. As set out above, please contact Class Counsel by December 1,
2020 if you intend to watch the hearing online.

10. Who are the Lawyers Working on this Class Action and how are they Paid?
The law firms of Roy O'Connor LLP and Wagners LLP are proposed Class Counsel and represent
members of this Class Action in Canada. Class Counsel's contact information is set out below.
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Class members will not have to personally pay Class Counsel for the work that they have done or
for the disbursements that they have carried since this case began. The proposed Representative
Plaintiff entered into a contingency Jee agreement with Class Counsel at the outset of the case,
providing that Class Counsel are to be paid only in the event of a successful settlement or trial
judgment. As provided for in that contingency fee agreement, Class Counsel will be asking that
the Court approve legal fees of 30% of the settlement funds, plus disbursements and applicable
taxes. Approval of the Settlement Agreement and Distribution Protocol will not be contingent
upon the court approval of legal fees. Any approved legal fees and disbursements will be paid
out of the $6,95 million total funds paid by the Defendant.
The percentage fees set out in class action retainer agreements (including 30% fees) have
generally been enforced by Ontario Courts for a settlement of this nature and size. The materials
from the Plaintiff and Class Counsel that are expected to be posted to mettrumclassaction.ca by
November 1, 2020 will also address the basis for requesting and potentially approving such fees.
As noted above, please review that website for updates from time to time.
In this case, the Plaintiff has received financial support from the Class Proceedings Fund (the
"Fund"), which is a body created by statute and designed to allow access to the courts through
class actions in Ontario. The Fund has agreed to reimburse the Plaintiff for some disbursements
incurred in pursuing this action. The Fund would also be responsible for costs that may be
awarded against the Plaintiff in this case. In exchange, the Fund will be entitled to recover, from
any court award or settlement in favour of the Class Members, the amount of its funded
disbursements (except amounts already repaid to the Fund). The Fund is also entitled to 10% of
any amounts that may be payable to Class Members.

11. Where can I ask More Questions?
For more information, please visit: mettrumclassaction.ca. If you have questions that are not
answered online or by email, please contact Class Counsel as set out below.

12. Interpretation
This notice contains a summary of some of the terms of the Settlement Agreement. If there is a
conflict between the provisions of this notice and the Settlement Agreement, the terms of the
Settlement Agreement shall prevail.

13. More Information
For further information about the class proceeding lawsuit please see: mettrumclassaction.ca or
contact Class Counsel at:
Roy O'Connor LLP
Attention: James Katsuras
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1920 Yonge Street, Suite 300
Toronto, ON, M4S 3E2
Tel: l::888~330-8815
Fax: 416-362~6204
Email: jk@royoconnor.ca
PLEASE DO NOT CALL OR CONTACT METTRUM, THE COURTHOUSE, OR THE REGISTRAR OF THE
COURT ABOUT THIS ACTION. ALL QUESTIONS ABOUT THE LAWSUIT SHOULD BE DIRECTED TO
CLASS COUNSEL.

This notice is published pursuant the provisions of the Ontario Class Proceedings Act, 1992 and
was approved by the Ontario Superior Court of Justice.
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Schedule "B" ta the Order
COUNSEL FOR THE REPRESENTATIVE PLAINTIFF ANNOUNCE PROPOSED SETTLEMENT OF

MEDICAL MARIJUANA CLASS ACTION CHRISTIANSEN V METTRUM LTD. - COURT FILE NO.
820/17
Toronto, ON - •, 2020 - Roy O'Connor LLP and Wagners LLP, counsel for the representative
plaintiff, Erin Dawn Christiansen, announced today that a settlement has been reached with
Mettrum Ltd. (the "Company" or "Mettrum") in the above-noted class action, subject to courtapproval. The class action related to a recall of medical marijuana products by Mettrum in late
2016and early 2017. The proposed settlement is subject to court approval. The approval hearing
for the settlement is scheduled to be heard by video conference on December 16, 2020 by The
Honourable Mr. Justice Salmers of the Ontario Superior Court of Justice in Oshawa.

If approved by the Court, class members will automatically be eligible to recover a portion of the
purchase price paid for the products subject to the action. Under the settlement agreement, a
total of $6.95 million is payable by the Company, inclusive of all fees, expenses and taxes. The
settlement does not involve any admission or finding of liability or wrongdoing on the part of the
Company.

Further details about the settlement, including the full agreement, the approval hearing, a Court
approved formal notice, and the options available to settlement Class Members are available at
www.mettrumclassaction.ca and www.royconnor.ca.

For further information:

David 0 1 Connor
Roy O'Connor LLP
Tel:•
Fax:•
Email:•
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ERIN DAWN CHRISTIANSEN

Plaintiff/Moving Party

-and-

METTRUM LTD.
Defendant/Responding Party
Court File No. 820/17

ONTARIO

SUPERIOR COURT OF JUSTICE
Proceeding commenced at Oshawa

NOTICE OF MOTION
(NOTICE OF CERTIFICATION & smLEMENT APPROVAL)

ROY O'CONNOR UP
Barristers
200 Front Street West
Suite 2300
Toronto, Ontario
M5V3K2
David F. O'Connor (LSO No. 33411E}
J. Adam Dewar {LSO No. 46591J)
Tel: 416-362-1989
Fax: 416-362-6204
Lawyers for the Plaintiff/Moving Party
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Tar Ponds Cost Award to be Paid by Law Firms and Third Party
Financing Company
·

QRGANl?A'r(ON
PROFILE
BridgePoint Financial Group
More on this organizatio11

HALIFAX/LONDON, ON/TORONTO, Jan. 22, 2015 /CNW/ - In March 2004, five residents of Sydney, Nova Scotia
commenced a class action with respect to the contamination of their properties as a result of the operation of coke
ovens and steel operations in the nearby Sydney Tar Ponds. Their properties were contaminated with highly toxic
substances Including, in certain instances, arsenic, lead, polychlorinated blphenyls (PCBs), and polycylic aromatic
hydrocarbons (PAHs). The Governments of Nova Scotia arid Canada were named as defendants for their role in the
operation of the Sydney Tar Ponds and the resulting contamination.
The class action law firms, Wagners and Slskinds LLP, were retained to act on behalf of the representative plaintiffs
and the class. BridgePoint Global Litigation Services inc. provided the representative plaintiffs with a $500,000
indemnity to help offset any order made against the representative plaintiffs to pay the defendants' costs.
Although the claim was initially certified by the Supreme Court of Nova Scotia as a class action, the representative
plaintiffs were not successful on an appeal before the Nova Scotia Court of Appeal. The representative plaintiffs
sought leave to appeal the Court of Appeal's decision to the Supreme Court of Canada. On January 15, 2015, the
Supreme Court of Canada dismissed the leave application with costs.
The Nova Scotia Court of Appeal has ordered the representative plaintiffs to pay $737,876.62 to the Governments of
Canada and Nova Scotia for their costs of the certification motion, the appeal and the reconsideration motion.
BridgePoint Global Litigation Services Inc., will pay $500,000, and Wagners and Siskinds LLP will pay approximately
$240,000 to satisfy the defendants' cost award as well as any costs ordered by the Supreme Court of Canada.
Wagners, Siskinds, and BridgePoint are proud to stand by the citizens of Sydney, Nova Scotia, and protect the
representative plaintiffs against the financial consequences of adverse cost awards.
Wagners Is recognized as one of Nova Scotia's leading serious Injury law firms. They are dedicated to representing
people whose lives have been altered as the result of a debilitating accident and are class action lawyers representing
clients in Nova Scotia, New Brunswick, Prince Edward Island and beyond.
Siskinds LLP is a full-service law firm based in London, with an office in Toronto. Siskinds LLP has earned worldwide
recognition for Its work in plaintiff-side class action litigation.
BridgePoint Financial Group is the leading commercial provider of legal cost indemnities and disbursement financing
for class action litigation in Canada. In addition, BridgePolht Indemnity Company (BICO) is Canada's leading provider
or legal cost prolection for personal injury litigation, providing protection for over 10,000 personal injury claims.
SOURCE BrldgePolnt Financial Group
For further Information: CONTACTS: Raymond F. Wagner, Wagners, Halifax, Nova Scotia, Tel: (902) 425-7330; C.
Scott Ritchie, Q.C., Sisklnds LLP, London, Ontario, Tel: (519) 672-2251; John Rossos, BridgePoint Global Litigation
Services, Toronto, Ontario, Tel: (416) 941-9485

Slskinds LLP
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Exhibit T - List of Cases Approving Contingency Fee of 30% or More

1. In Davidson v. Solomon {Estate), 2020 ONSC 2898 (Canlll} at paragraph 73, Justice Mew
awarded a 33% fee in a comparatively small settlement ($430,000} against the estate a
dentist accused of surreptitiously videotaping his patients. In that case, class counsel's
docketed time exceeded their percentage-based contingency fee;
2. In Reddock v. Canada (Attorney General), 2019 ONSC 7090 (Canlll} at paragraph 32,
Justice Perell approved a 33.3% fee of $7,033,225.40 on a $21,120,797 settlement in a
wrongful solitary confinement class action;

3. In Brazeau v. Attorney General {Canada)J 2019 ONSC 4721 {Canlfl} at paragraph 29 Justice
Perell awarded Class counsel a 33.3% contingency fee in a wrongful solitary confinement
class action;

4. In Park v. Nongshim Co.J Ltd., 2019 ONSC 1997 (Canlll} at paragraph 81, Justice Glustein
adopted the "presumptive approval" of the retainer agreement as set out in Cannon and
approved a 1/3 rd (33.3%} contingency fee in a price fixing class action;

5. In Ronald J. Valliere v. Concordia International Corp. 2018 ONSC 5881, Justice Morawetz
approved a 33.3% contingency fee as set out in the retainer agreement as applied to the
portion of a $18 million securities settlement relating to non-Quebec residents (the fees
for the Quebec residents would be sought separately by Quebec class action counsel);

6. In Middlemiss v. Penn West Petroleum, 2016 ONSC 3537 (Canlll), at paragraphs 19 and
20 Justice Belobaba approved the 33% contingency fee (plus disbursements and taxes) as
specified in the retainer agreement on a $26.5 million securities class action;

7. In Silver v. !max Corp., 2016 ONSC 403 (Canlll), Justice Baltman approved a 33%
contingency fee (plus disbursements and taxes) in a securities case (there were two cocounsel firms - the retainer with one was set at 33% and the second was set at a range of
25-33% with the second firm requesting the fee be set at 33%);

8. In Rezmuves v. HohotsJ 2020 ONSC 5595 (Canlll} at paragraphs 10 and 43 where Justice
Perell approved a 30% contingency fee in a very small ($500,000} solicitors negligence
class action settlement;

9. In Vester v. Boston Scientific Ltd., 2020 ONSC 3564 (Can Lil) at paragraphs 44 and 56
where Justice Perell approved a 30% contingency in a $21.5 million medical device class
action;

10. In Harper v. American Medical Systems Canada Inc., 2019 ONSC 5723 at paragraphs 14
and 54 Justice Perell approved a 30% contingency in a $20 million medical device class
action;

11. In Condon v. Canada/ 2018 FC 522 (Can LIi) at paragraph 111 Justice Gagne of the Federal
Court approved a 30% contingency fee as set out in the retainer agreement in a $17.5
million data breach settlement;

12. In Cass v. WesternOne lnc.J [2018] O.J. No. 4165, at paragraphs 125-128 Justice Glustein
approved a 30% contingency fee (plus disbursements and taxes) on a $1 million
securities settlement. In Cass, the Plaintiff was approved for Class Proceedings Fund
funding and as such, the Fund's 10% levy was deducted from the settlement as well;

13. In Ramdath v. George Brown College of Applied Arts and Technology, [2016] O.J. No.
2803, at paragraphs 13 and 14, Justice Belobaba approved a 30% contingency fee (plus
disbursements and taxes) as specified in the retainer agreement on a $2.725 million
educational negligence settlement;

14. In Frank v. Caldwell/ [2014] O.J. No. 1028, at paragraphs 30-32 and 38-39 Justice Perell
approved a 30% contingency fee (plus disbursements and taxes) as specified in the
retainer agreement on a USD$3.5 million securities settlement;

15. In Sayers v. Shaw Cablesystems Ltd., [2011] O.J. No. 637, at paragraphs 30 and 39 Justice
Pere II approved a 30% contingency fee (plus disbursements and taxes) as set out in the
retainer agreement on a $337,800 employer negligence settlement;

16. In Verna Doucette v. Eastern Regional Integrated Health Authority, [2010] N.J. No. 46, at
paragraphs 6 and 85 Justice Thompson from the Newfoundland and Labrador Supreme
Court - Trial Division approved a 33.3% contingency fee (plus fees and disbursements) as
set out it in the retainer agreement on a $17.5 million medical negligence settlement.

TABU

This is Exhibit
affidavit of J.
before me, this

"U" referred to in the
Adam Dewar sworn
9th day of December,

2020

A Commissioner for Taking Affidavits.

Exhibit U - Class Counsel Disbursements

TABV

This is Exhibit "V" referred to in the
affidavit of J. Adam Dewar sworn
before me, this 9th day of December,

2020

A Commissioner for Taking Affidavits.

liffi

The Law
Foundation
of Ontario

cov10-12: UIUlllli.JQ.12[2gram deadflnes & more

THE FUND'S ENTITLEMENT TO A LEVY AND HOW IT IS CALCULATED

If a case is awarded funding, a levy In favour of the Class Proceedings Fund (the "Fund') Is payable after the case is either settled or adjudicated In favour of the class.
Regulation 771/92 sets out the way In which the Fund's levy Is calculated.

10.
(1) This section applies In a proceeding In respect of which a party receives financial support from the Class Proceedings Fund. Q....Re,g. 771 /92 s. 10 (1).
(2) A levy is payable in favour of the Fund:
(a) when a monetary award Is made In favour of one or more persons in a class that includes a plaintiff who received financial support under section 59.3 of the Act; or
(b) when the proceeding is settled and one or more persons In such a class Is entitled to receive settlement funds. O. Reg. 771/92, s. 1O(2).
(3) The amount of the levy Is the sum of,
(a) the amount of any financial support paid under section 59.3 of the Act, excluding any amount repaid by a plaintiff; and
(b) 10 per cent of the amount of the award or settlement funds, If any, to which one or more persons in a class thatlncludes a plaintiff who received financial support under section 59.3 of the Act Is entitled. 0. Reg.
771 /92, s. 10 (3).
In summary, the levy Is composed of repayment of the disbursement funding provided by the Fund and 1o %of the "amount of the award or settlement funds, If any, to which one or more persons in a class" Is entitled.
The courts have interpreted various aspects the formula for the 10% levy.
In Martin v. Barrett._[.ill.Q.!!) O.J No 3813 the court concluded that the Fund's 10 per cent levy is calculated on the Net recovery, after the deduction of counsel fees and any other costs Incurred to administer the
settlement.
At paragraph 42, the Court stated:
[42) ...The success of a class action can be measured by the amount distributable to, or applicable for the benefit of, the class. It Is, in my opinion, both reasonable and logical for the quid pro quo to be received by the
Foundation for its financial assistance In achieving such success to depend on the extent of the success, without regard to counsel fees or other expenditures made for the same purpose.
At paragraph 48, the Court further stated:
[48) The levy payable to the Fund pursuant to the Regulation Is to be calculated by applying 1Opercent of the net amount of any monetary award or settlement amount remaining after the deduction therefrom of all
sums which the court directs to be paid to those other than class members. These deductions may Include, among other items, the full amount approved by the court as fee for class counsel, amounts expended or to
be expended for notice, administration, distribution, or for any other expense that the Court approves as payable from a monetary award or settlement fund.
In Houle y St Jude 201 Z ONSC 5129 the Court followed this approach when calculating hypothetical scenarios as to how the Fund's levy compared to a third party funder's levy. See paragraphs 40 to 41.
In Smith v Money_ Mart 2010 ONSC 1334 approved at 2011 ONCA233, the Court approved a settlement that provided for the payment of the levy llY. the defendant MoneY. Mart to the Fund direcUy. and pursuant to
which the levy applied to the cash portion of the settlement as well as vouchers aiven to class members.
In Jeffery_ Rudd v London Life Insurance Co 2016 ONSC 5506 affirmed 2018 ONCA 716, the Court concluded that the levy was applicable to a Judgement whereby no monies were directly paid to the class
members, but were rather paid Into an account held by the Defendant for the benefit of class members. It also held that the levy was payable directly by the defendant to the Fund. See paragraphs 11 Oto 116 of the Superior
Court decision and paragraphs 58 to 67 of the Court of Appeal decision.

Example:
Settlement Amount: $10,000,000
To calculate levy, deduct all of:
Counsel fees: $2,000,000
Funded disbursements returned to the fund: $200,000
Administration costs: $50,000

Total amount subject to the levy
$7,750,000
Levy= $7,750,000 X .10 =$775,000
For any questions about the calculation of the levy in particular cases, please contact Remiss a Hlrjl,

Class Proceedings Fund webpages

Class Proceedings Fund
The Class Proceedings Fund provides financial support to approved class action plaintiffs for legal disbursements and Indemnifies plaintiffs for costs that may be awarded against them In funded proceedings.

Read more

AP.P.lication P.rocess
Details on the process and documents needed to apply to the Class Proceedings Fund.

Read more

The Fund's entitlement to a len and how it is calculated
If a case Is awarded funding, a levy In favour of the Class Proceedings Fund (the "Fund") Is payable after the case Is either settled or adjudicated In favour of the class. Regulation 771/92 sets outthe way In which
the Fund's levy Is calculated.

Read more

Meeting dates
The Class Proceedings Committee's list of scheduled meeting dates. Application hearings are scheduled after a full application has been received.

Read more

ReP.orts & resources
The Class Proceedings Fund reports financial Information and activities annually within the Foundation's annual report. Find these reports, as well as other resources, here.

Read more

Committee
The Class Proceedings Committee Is responsible for making decisions about whether applicants will receive support from the fund. Meet its members.

Read more
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